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exclusion of all others. La. Civ. Code, art.
480.

OXGANG (fr. Sax. gang, going, and ox;
Law Lat. bovata). In Old Bnglish Law.
So much land as an ox could till. According
to some, fifteen acres. Co. Litt. 69 a;
Crompton, Jurisd. 220. According to Bal-
four, the Scotch oxengang, or oxgate, con-
tained twelve acres; but this does not corre-
spond with ancient charters. See Bell, Dict.
Ploughgate. Skene says thirteen acres.
Cowel.

OYER (Lat. gudire; through L. Fr. oyer,
to hear).

In Pleading. A prayer or petition to the
court that the party may hear read to him the
deed, etc., stated in the pleadings of the op-
posite party, and which deed is by intend-
ment of law in court when it is pleaded with
a profert. The same end is now generally
attained by giving a copy of the deed of
which oyer is asked, or, in other instances,
by setting forth the instrument in full in the
plaintiff’s statement of his case. Oyer as it
existed at common law seems to be abolished
in England ; 1 B. & P. 646, n. b; 3 id. 398;
25 E. L. & E. 304. Oyer may be demanded
of any specialty or other written instrument,
as, bonds of all sorts, deeds-poll, indentures,
letters testamentary and of administration,
and the like, which the adverse party is
obliged to plead with a profert in curia. But

pleading with a profert unnecessarily does
not give a right to demand oyer; I Salk.
497; and it may not be had except when
profert is made; Hempst. 265. Denial of
oyer when it should be granted is ground for
error; 1 Blackf. 126. Insuch cases the party
making the claim should move the court to
have 1t entered on record, which is in the
nature of a plea, and the plaintiff may coun-
terplead the right of oyer, or strike out the
rest of the pleading following the oyer, and
demur; 1 Saund. 9 b, n. 1; Bac. Abr.
Pleas, 15 upon which the judgment of the
court is either that the defendant have oyer,
or that he answer without it; id.; 2 Lev.
142; 6 Mod. 28. See ProrFerT IN CURIA.

After craving oyer, the defendant may set
forth the deed or a part thereof, or not, at his
election; 1 Chitty, PL 872; and may after-
wards plead non est factum, or any other
plea, without stating the oyer; 2 Stra.1241;
1 Wils. 97; and may demur if a material
variance appear between the oyer and decla-
ration; 2 Saund. 366, n.

See, generally, Comyns, Dig. Pleader (P),
Abatement (1 22); 8 Bouvier, Inst. n. 2890.

OYER AND TERMINER. See As-
81ZE; COURT oF OYER AND TERMINER.
OYEZ (Fr. hear ye). The introduction

to any proclamation or advertisement by pub-
lic crier. It is wrongly and usually pro-

nounced oh yes. 4 Bla. Com. 340, n.

P.

PACE. A measure of length, containing
two feet and a half. The geometrical pace
is five feet long. The common pace is the
length of a step ; the geometrical is the length
of two steps, or the whole space passed over
by the same foot from one step to another.

PACIFICATION (Lat. paz, peace,
facere, to make). The act of making peace
between two countries which have been at
war ; the restoration of public tranquillity.

PACK. To deceive by false appearances;
to counterfeit ; to delude: as, packing a jury.
See Jury; Bacon, Abr. Juries (M); 12
Conn. 262.

PACKAGE. A bundle put up for trans-

ortation or commercial handling. A parcel
18 a small package; 1 Hugh. 529; 44 Ala.
468. Certain duties charged in the port of
London on the goods imported and exported
by aliens. Now abolished. Whart. Lex.

PACT. In Civil Law. An agreement
made by two or more persons on the same
subject, in order to form some engagement,

or to dissolve or modify one already made :
Conventio est duorum in idem placitum con-
sensus de re solvendd, id est faciendd vel
prastandd. Dig. 2.14; Clef des Lois Rom. ;
Ayliffe, Pand. 558 ; Merlin, Rép: Pacte.

PACTIONS. In International Law.
Contracts between nations which are to be
performed by a single act, and of which exe-
cution is at an end at once. 1 Bouvier, Inst.
n. 100.

PACTUM CONSTITUTZE PECU-
NIZA (Lat.). In Civil Law. An agree-
ment by which a person appointed to his
creditor a certain day, or a certain time, at
which he promised to pay; or it may be de-
fined simply an agreement by which a person
promises a creditor to pay him,

When a person by this pact promises his own
creditor to pay him, there arises a new obliga-
tion, which does not destroy the former by which
he was already bound, but which is accessory to
it; and by this multiplicity of obligations the
right of the creditor is strengthened. Pothier,
Obl. pt. 2, c. 6, 8. 9.
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There is a striking conformity between the
pactum constitute pecunice, as above defined, and
our indebitatus a it. The tum constitutoe
pecunie was a promise to pay a subsisting debt,
whether natural or civil, made in such a manner
as not to extinguish the preceding debt, and in-
troduced by the praetor to obviate some formal
difficulties. The action of indebitatus assumpsit
was brought upon a promise for the payment of
a debt: is not subject to the wager of law and
other technical difliculties of the regular action
of debt; but by such promise the right to the
action of debt was not extinguished nor varied ;
4 Co.91,95. See 1 H. Blackst. 550-555, 850 ;
Dougl. 6,7; 3 Wood, Inst. 168, 163, n.¢; 1
Viner, Abr. 270 ; Brooke, Abr. Action sur le Case
(pl. 7,69, 72) ; Fitzh. N. B. 94 A, n.a, 145 G;
4 B. & P. 205; 1 Chitty, Pl. 89; Toullier, Dr.
Civ. Fr. liv. 3, t. 3, c. 4, nn. 388, 396.

PACTUM DE NON PETENDO
(Lat.). In Civil Law. An agreement
made between a creditor and his debtor that
the former will not demand from the latter
the debt due. By this agreement the debtor
is freed from his obligation. This is not un-
like the covenant not to sue, of the common
law. Wolff, Dr. de la Nat. § 755; Leake,
Contr. 504.

PACTUM DE QUOTA LITIS (Lat.).
In Civil Law. An agrcement by which a
creditor of a sum difficult to recover promises
a portion—for example, one third—to the
person who will undertake to recover it. 1In
general, attorneys will abstain from making
such a contract: yet it is not unlawful at com-
mon law.

PAGODA. In Commercial Law. A
denomination of money in Bengal. In the
computation of ad valorem duties it is valued
at one dollar and ninety-four cents.  Act of
March 2, 1799, 8. 61, 1 Story, U. S. Laws,
626. See ForeieN Coins.

PAINEFORTEETDURE. Sce PriNe
ForTE ET DURE.

PAINS AND PENALTIES.
BiLL oF PAINS AND PENALTIES.

PAIRING-OFF. A kind of system of
negative proxies, in vogue both in parliament
and in legislative bodies in this country,
whereby a member agrees with a member on
the opposite side, that they shall both be ab-
sent from voting during a given time, or upon
a particular question.  Said to have origin-
ated in the house of commons in Cromwell’s
time. See May’s Parl. Prac.

PAIS, PAYS. A French word, signify-
ing country. In law, matter ¢n pais is matter
of fact, in opposition to matter of record: a
trial per pais is a trial by the country,—that
is, by a jury.

PALACE COURT. In English Law.
A court which had jurisdiction of all personal
actions arising between any parties within
twelve miles of Whitehall, not including the
city of London.

It was erccted in the time of Charles I.,
and was held by the steward of the housc-
hold, the knight-marshal and steward of the

See

court, or his deputy. It had its sessions once
a week, in the borough of Southwark. It
was abolished by 12 & 13 Vict. ¢. 101, § 13.
See MarsnaLseA, COURT OF,

PALFRIDUS (L. Lat.) A palfrey; a
horse to travel on. ¥itzherbert, Nat. Brev. 93.

PALLIO COOPERIRE. (To cover
with acloak.) An ancient custom, where the
parents of children born out of wedlock,
afterwards intermarried, of the parents and
children standing together under a cloth ex-
tended, while the marriage was solemnized,
the act being in the nature of adoption ; Toml.

PANDECTS. In Civil Law. The
name of an abridgment or compilation of the
civil law, made by Tribonian and others, by
order of the emperor Justinian, and to which
he gave the force oflaw A.p. 533.

It is also known by the name of the Digest,
because in his compilation the writings of the
jurists were reduced to order and condensed
quasi digestiee. 'The emperor, in 530, published
an ordinance entitled De Conceptione Digestorum,
which wasaddressed to Tribonian, and by which
he was required to select some of the most dis-
tinguished lawyers to assist him in composing a
collection of the best decisions of the ancient
lawyers, and compile them in fifty books, with-
out confusion or contradiction. Theinstructions
of the emperor were to select what was useful,
to omit what was antiquated or superfluous, to
avoid contradictions, and by the necessary
changes, to produce a complete body of law.
This work was a companion to the Code of Jus-
tinian, and was to be governed in its arrange-
ment of topies by the method of the Code. Jus-
tinian allowed the commissioners, who were six-
teen in number, ten years to compile it; but the
work was completed in three years, and promul-
gated in 533. A list of the writers from whose
works the collection was made, and an account
of the method pursued by the commissioners, will
be found in Smith’s Dict. of Gr. & R. Antiq.
About a third of the collection is taken from Ul- -
pian ; Julius Paulus, a contemporary of Ulpian,
stands next: these two contributed one half of
the Digest. Papinian comes next. The Digest,
although compiled in Constantinople, was origi-
nally written in Latin, and afterwards trans-
lated into Greek.

The Digest is divided in two different ways : the
first into fifty books, each book in several titles,
and each title into several extracts or leges, and
at the head of each series of extracts is the name
of the lawyer from whose work they were taken.

The first book contains twenty-two titles.
The subject of the first is De Justicia et Jure, of
the division of person and things, of magistrates,
ete. The second, divided into fifteen titles, treats
of the power of magistrates and their jurisdic-
tion, the manner of commencing suits, of agree-
ments and compromises. The third, composed
of six titles, treats of those who can and those
who cannot sue, of advocates and attorneys and
syndics, and of calumny. The fowrth, divided
into nine titles, treats of causes of restitution,
of submissions and arbitrations, of minors, car-
riers by water, inn-keepers, and those who have
the care of the property of others. In the fifth
there are six titles, which treat of jurisdiction
and inofficious testaments. The subject of the
sixth, in which there are three titles, is actions.
The seventh, in nine titles, embraces whatever
concerns usufructs, personal servitudes, habita-
tions, the uses of real estate and its appurte-
nances, and of the sureties required of the usu-
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fructuary. The eighth book, in six titles, regu-
lates urban and rural servitudes. The ninth
book, in four titles, explains certain personal ac-
tions. The tenth, in four titles, treats of mixed
actions. The object of the eleventh book, con-
taining eight titles, is to regulate interrogatories,
the cases of which the judge was to take cogni-
zance, fugitive slaves, of gamblers, of surveyors
who made false reports, and of funerals and
funeral expenses. The twelfth book, in seven
titles, regulates personal actions in which the
plaintiff claims the title of a thing. The thir-
teenth, in seven titles, and the fourteenth, in six
titles, regulate certain actions. The fifteenth, in
four titles, treats of actions to which a father or
master is liable in consequence of the acts of his
children or slaves, and those to which he is en-
titled, of the peculium of children and slaves, and
of the actions on this right.

The sixteenth, in three titles, contains the law
relating to the senatus-consultum Velleianum, of
compensation or set-off, and of the action of de-
posit. The seventeenth, in two titles, expounds
the law of mandates and partnership. The
eighteenth book, in seven titles, explains the con-
tract of sale. Thenineteenth, in five titles, treats
of the actions which arise on a contract of sale.
The law relating to pawns, hypothecation, the
preference among creditors, and subrogation,
occupy the twenticth book, which contains six
titles. The twenty-first book explains, under
three titles, the edict of the ediles relating to the
sale of slaves and animals, then what relates to
evictions and warranties. The fwenty-second
book, in six titles, treats of interest, profits, and
accessories of things, proofs, presumptions, and
of ignorance of law and fact. The twenty-third,
in five titles, contains the law of marriage, and
itsaccompanying agreements. The twenty-fourth,
in three titles, and the twenty-fifth, in seven titles,
regulates donations between husband and wife,
divorees and their consequence. The twenty-sixth
and twenty-seventh, each in two titles, contain the
law relating to tutorship and curatorship. The
twenty-eighth, in eight titles, and the twenty-ninth,
in seven, contain the law on last will and testa-
ments.

The thirtieth, thirty-first, and thirty-second, each
divided into two titles, contain the law of trusts
and specific legacies.

The thirty-third, thirty-fourth, and thirty fifth—
the first divided into ten titles, the sccond into
nine titles, and the last into three titles—treat of
various kinds of legacies. The thirty-sizth, con-
taining four titles, explains the senatus-consul-
tum Trebellianum, and the time when trusts be-
come due.

The thirty-seventh book, containing fifteen
titles, has two objects,—to regulate successions
and to declare the respect which children owe
their parents and freedmen their patrons. The
thirty-eighth book, in seventeen titles, treats of a
variety of subjects: of successions, and of the
degree of kindred in successions; of posses-
sion; apd of heirs. The thirty-ninth explains
the means which the law and the pretor take to
prevent a threatened injury, and donations inter
vivos and mortis causd. The fortieth, in sixteen
titles, treats of the state and condition of per-
sons, and of what relates tofreedmen and liberty.
The different means of acquiring and losing title
to property are explained in the forty-first book,
in ten titles. The forty-second, in eight titles,
treats of the res judicata, and of the seizure and
sale of the property of a debtor. Interdicts, or
possessory actions, are the object of the foriy-
third book, in three titles. The forty-fourth con-
tains an enumeration of defences which arise in
consequence of the res judicata, from the lapse
of time, prescription, and the like. This occupies

six titles; the seventh treats of obligations and
actions. The forty-fifth speaks of stipulations,
by freedmen or by slaves. It contains only three
titles. The forty-sixth, in eight titles, treats of
securities, novations and delegations, payments,
releases, and acceptilations. In the forty-seventh
book are explained the punishments inflicted for
private crimes, de privatis delictis, among which
are included larcenies, slander, libel, offences
against religion and public manners, removing
boundaries, and similar offences.

The forty-eighth book treats of public erimes,
among which are enumerated those of lese-ma-
Jestatis, adultery, murder, poisoning, parricide,
extortion, and the like, with rules for procedure
in such cases. The forty-ninth,in eighteen titles,
treats of appeals, of the rights of the public
treasury, of those who are in captivity, and of
their repurchase. The fiftieth and last book, in
seventeen titles, explains the rights of muniei-
palities, and then treats of a variety of public
officers.

These fifty books are allotted in seven parts:
the first contains the first four books ; the second,
from the fifth to the eleventh book inclusive ; the
third, from the twelfth to the nineteenth inclu-
sive; the fourth, from the twentieth to the
twenty-seventh inclusive; the fifth, from the
twenty-eighth to the thirty-sixth inclusive ; the
sixth commences with the thirty-seventh and
ends with the forty-seventh book; and the
seventh, or last, is composed of the last six
books.

The division into digestum vetus (book first to
and inecluding title second of book twenty-
fourth), digestum infortiatum (title third of book
twenty-fourth, to and including book thirty-
eighth), and digestum novum (from book thirty-
ninth to the end), has reference to the order in
which these three parts appeared.

The Pandects are more usually cited by English
and American jurists by numbers, thus: Dig. 23.
3. 5. 6, meaning book 23, title 3,law or fragment
5, section 6; sometimes, also, otherwise, as, D.
23.8.fr.5.§ 6. or fr. 5. § 6. D. 23. 8. The old
mode of citing was by titles and initial words,
thus: D. de jure dotium, L. profectitia, § si pater;
or the same references in reverse order. From
this afterwards originated the following : L. pro-
Sectitia 5. § si pater 6. D. de jure dotium, and
lastly, I, 5. § 6. D. de jure dotium,—which is the
form commonly used by the continental jurists
of Europe. 1 Mackeldy, Civ. Law, 54, 55, § 65.
And see Taylor, Civ. Law, 24, 25. The abbre-
viation f. was commonly used instead of Dig. or
Pandects.

The Pandects—as well indeed as all Justin-
ian’s laws, except some fragments of the Code
and Novels—were lost to all Europe for a con-
siderable period. During the pillage of Amalfi,
in the war between the two soi-disant popes In-
nocent II. and Anaclet II., a soldier discovered
an old manuscript, which attracted his attention
by its envelope of many colors. It was carried
to the Emperor Clothaire, and proved to be the
Pandects of Justinian. The work was arranged
in its present order by Warner, a German, whose
Latin name is Irnmerius, who was appointed by
that emperor Professor of Roman Law at Bo-
logna. 1 Fournel, Hist. des Avocats, 44, 46, 51.
The style of the work is very grave and pure,
and contrasts in this respect with that of the
Code, which is very far from classical. On the
other bhand, the learning of the Digest stands
rather in the discussing of subtle questions of
law, and enumerations of the variety of opin-
ions of ancient lawyers thereupon, than in prac-
tical matters of daily use, of which the Code se
simply and directly treats. See Ridley, View,
pt. i. ch. 1, 2.
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While the Pandects form much the largest
fraction of the Corpus Juris, their relative value
and importance are far more than proportional
to their extent. Theyare, in fact, the soul of the
Corpus Juris. Hadley, Rom Law, 11.

PANEL (diminutive from either pane,
apart, or page, pagella. Cowel). In Prac-
tice. A schedule or roll, containing the
names of jurors summoned by virtue of a writ
of venire facias, and annexed to the writ.
It is returned into court whence the wvenire
issued. Co. Litt. 158 b; 3 Bla. Com. 353;
40 Cal. 586.

In Scotch Law. The prisoner at the
bar, or person who takes his trial before the
court of justiciary for some crime. So called
from the time of his appearance. Bell, Diet.
Spelled, also, pannel.

PAPER BLOCKADE. An ineffective
blockade. See BLOCKADE.

PAPER-BOOK. In Practice. A book
or paper containing an abstract of all the
facts and pleadings necessary to the full un-
derstanding of a ease.

Courts of error, and other courts, on argu-
ments, require that the judges shall each be
furnished with such a paper.book. In the
court of king’s bench, in England, the tran-
script containing the whole of the proceed-
ings filed or delivered between the parties,
when the issue joined, in an issue in fact, is
called the paper-book. Steph. PL 95; 5
Bla. Com. 317; 3 Chitt. Pr. 521; 2 Stra.
1131, 1266; 1 Chitty, Bail, 277; 2 Wils.
243 ; Tidd, Pr. 727.

In modern English practice under the Jud.
Act of 1875, printed copies of every special case
must now be delivered by the plaintiff (Ord.
xxxiv. r. 3). And aoy party who enters an ac-
tion for trial must deliver to the officer of the
court a copy of the whole of the pleadings in
the action for the use of the judge at the trial
(Ord. xxxvi. r. 17).

PAPER-DAYS. In English Law.
Days on which special arguments are to take
place. Tuesdays and Fridays in term-time
are paper-days appointed by the court. Lee,
Dict. of Pr.; Archb. Pr. 101,

Since the Judicature Acts have come into
force, similar arrangements continue to be made.

PAPER MONEY. The engagements to
pay money which are issued by governments
and banks, and which pass as money. Par-
dessus, Droit Com. n. 9. Bank-notes are
generally considered as cash, and will answer
all the purposes of currency; but paper
money is not a legal tender if objected to.
See LEGAL TexDER ; NATIONAL BANKS.

PAPER OFFICE. An ancient office in
the palace of Whitehall, wherein state papers
are kept. Also an ancient office for the court
records in the court of queen’s bench, some-
times called the paper-mill; Moz. & W.

PAPERS. The constitution of the
United States provides that the rights of the
people to be secure in their persons, houses,

papers, and effects, against unreasonable.

searches and seizures shall not be violated.
See SEARCH-WARRANT.

PAPIST. A term applied by Protestants
to Roman Catholics. By the act of 10 Geo.
IV. c. 7, known as the Catholic Emancipa-
tion Act, Roman Catholics were restored in
general to the full enjoyment of all civil
rights, except that of holding ecclesiastical
offices and certain high appointments in the
state. Before that act their condition had
been much ameliorated by various statutes,
beginning with 18 Geo. III. c. 60. As to the
right of holding property for religious pur-
poses, the 2 & 3 Wm. IV. c. 115, placed
them on a level with Protestant dissenters,
and the 7 & 8 Viet. ¢. 102, and 9 & 10 Viet.
c. 49, repealed all enactments oppressive to
Roman Catholics. See Whart. Lex.

PAR. In Common Law. Equal. It
is used to denote a state of equality or equal
value. Bills of exchange, stocks, and the
like, are at par when they sell for their nomi-
nal value; above par, or below par, when
they sell for move or less; 57 Ga. 324; 8
Paige, 527; 22 Penn. 479,

PAR OF EXCHANGE. The par of the
currencies of any two countries means the
equivalence of a certain amount of the cur-
rency of the one in the currency of the other,
supposing the currency of both to be of the
precise weight and purity fixed by their re-
spective mints.  The exchange between the
two countries is said to be at par when bills
are negotiated on this footing,—i. e. when a
bill for £100 drawn on London sells in Paris
for 2520 frs., and vice versd. Bowen, Pol.
Econ. 321. See 11 East, 267.

PARAGE. Equality of blood, name, or
dignity, but more especially of land in the
partition of an inheritance between co-heirs.
Co. Litt. 166 5. Hence disparage, and dis-
paragement. Blount.

In Feudal Law. Where heirs took of
the same stock and by same title, but from
right of primogeniture, or some other cause,
the shares were unequal, the younger was
said to hold of the elder, jure et titulo par-
agii, by right and title of parage being equal
in everything but the quantity, and owing no
homage or fealty. Calv. Lex.

PARAGIUM (from the Latin adjective
par, equal ; made a substantive by the addi-
tion of agium; 1 Thomas, Co. Litt. 681).
Equality.

In Ecclesiastical Law. The portion
which a woman gets on her marriage. Ayl
Par. 336.

PARAMOUNT (par, by, mounter, to as-
cend). Above; upwards. Kelh, Norm. Dict.
Paramount especifié, above specified. Plowd.
209 a.

That which is superior : usually applied to
the highest lord of the fee of lands, tene-
ments, or hereditaments  Fitzh. N. B. 135.
Where A lets lands to B, and he underlets
them to C, in this case A is the paramount
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and B is the mesne landlord. See MEesNE;
2 Bla. Com. 91; 1 Thomas, Co. Litt. 484,
n. 79, 485, n. 81.

PARAPHERNA (Lat.). InCivil Law, |

Goods brought by wife to husband over and
above her dower (dos). Voc. Jur. Utr.;
Fleta, lib. 5, c. 23, § 6; Mack. C. L. § 529.

PARAPHERNALIA. Apparel and or-
naments of a wife, suitable to her rank and
degree. 2 Bla. Com. 435.

These are subject to the control of the hus-
band during his lifetime ; 3 Atk. 394; but
go to the wife upon his death, in preference
to all other representatives; Cro. Car. 343;
and cannot be devised away by the husband ;
Noy, Max. They are liable to be sold to
pay debts on a failure of assets; 1 P. Wms.
730. See, also, 2 Atk. 642; 11 Vin. Abr.
176. The judge of probate is, in the prac-
tice of most states, entitled to make an allow-
ance to the widow of a deceased person which
more than takes the place of the parapherna-
lia. See 4 Bouv. Inst. 3996, 3997.

While a married woman may acquire title
to articles of apparel by gift from her hus-
band, yet her mere use and enjoyment of such
articles purchased by her husband does not
give title thereto as her separate property ;
12 8. C. 180 ; s. c. 32 Am. Rep. 508. See
also 35 Ohio St. 514. 1In New York, by
statute, a married woman may sue in her own
name for injury to her ﬁaraphernalia; 48 N.
Y. 212; s.c.8 Am. Rep. 543; but in the
absence of proof of a gift to her, the husband
can sue; 74 N. Y. 116; s. ¢. 30 Am. Rep.
271.

PARATITLA (Lat.). In Civil Law.
An abbreviated explanation of some titles or
books of the Code or Digest.

PARATUM HABEO (Lat. 1 have
ready). In Practice. A return made by
the sheriff to a capias ad respondendum,
which signified that he had the defendant
ready to bring into court. This was a fiction,
where the defendant was at large. After-
wards he was required, by statute, to take
bail from the defendant, and he returned cept
corpus and bail-bond. ~ But still he might be
ruled to bring in the body ; 7 Penn. 535.

PARAVAIL. Tenant paravail is the
lowest tenant of the fee, or he who is the im-
mediate tenant to one who holds of another.
He is called tenant paravail because it is pre-
sumed he has the avails or profits of the land.
Fitzh. N. B. 185; Co. 2d Inst. 296.

PARCEL. A part of the estate; 38
Towa, 141; 1 Comyns, Dig. Abatement (H
51), Grant (E 10). To parcel is to divide
an estate. Bacon, Abr, Conditions (O).

A small bundle or package.

The word ¢ parcel”” is not a sufficient de-
scription of the property alleged in an indict-
ment to have been stolen. The prisoner was
indicted for stealing ‘¢ one parcel, of the value
of one shilling, of the goods,’” ete. The par-
cel in question was taken from the hold of a

vessel, out of a box broken open by the pris-
oner. Held an insufficient description; 7
Cox, C. C. 13.

PARCENARY. The state or condition
of holding title to lands jointly by parceners,
before the common inheritance has been di~
vided. See COPARCENARY.

PARCENERS. The daughters of a man
or woman seised of lands and tenements in
fee-simple or fee-tail, on whom, after the
death of such ancestor, such lands and tene-
ments descend, and they enter. See Copar-
CENERS.

PARCHMENT. Sheepskins dressed for
writing, so called from Pergamus, Asia Minor,
where they were invented. Used for deeds,
and was used for writs of summons in Eng-
land previous to the Judicature Act, 1875.
(Ord. v. r. 5). Whart. Lex.

PARCO FRACTO (Lat.). In English
Law. The name of a writ against one who
violently breaks a pound and takes from thence
beasts which, for some trespass done, or some
other just cause, were lawfully impounded.

PARDON. An act of grace, proceeding
from the power intrusted with the execution
of the laws, which exempts the individual on
whom it is bestowed from the punishment the
law inflicts for a crime he has committed. 7
Pet. 160.

Every pardon granted to the guilty is in dero-
gation of the law : if the pardon be equitable,
the law is bad ; for where legislation and the ad-
ministration of the law are perfect, pardons must
be a violation of the law. But, as human actions
are necessarily imperfect, the pardoning power
must be vested somewhere, in order to prevent
injustice when it is ascertained that an error has
been committed.

An absolute pardon is one which frees the
criminal without any condition whatever.

A conditional pardon is one to which a
condition is annexed, performance of which
is necessary to the validity of the pardon. 1
Bail. 283 ; 10 Ark. 284; 1 M’Cord, 176; 1
Park. Cr. Cas. 47.

A general pardon is one which extends to
all offenders of the same kind. It may be
express, 4s when a general declaration is made
that all offenders of a certain class shall be
pardoned, or implied, as in case of the repeal
of a penal statute. 2 Over. 423.

The pardoning power is lodged in the ex-
ecutive of the Umted States and of the va-
rious states, and extends to all offences except
in cases of impeachment. In some states a
concurrence of one of the legislative bodies
is required ; in other states, boards of pardon
have been provided, whose recommendation
of a pardon to the executive is a prerequisite
to the exercise of the power.

The power of pardon conferred by the
constitution upon the president is unlimited,
except in cases of impeachment. It extends
to every offence known to the law, and may
be exercised at any time after its commission,
cither before legal proceedings are taken, or
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during their pendency, or after conviction and
judgment. The power is not subject to legis-
{ative control. A pardon reaches the punish-
ment prescribed for an offence, and the guilt
of the offender. If granted before conviction,
it prevents any of the penalties and disabil-
ities consequent upon conviction from attach-
ing: if granted after conviction, it removes
the penalties and disabilities, and restores him
to all his civil rights. It gives him a new
credit and capacity. There is only this lim-
itation to its operation; it does not restore
offices forféited, or property or interests vested
in others, in consequence of the conviction
and judgment; 4 Wall. 333,

There are several ways (as given by Judge
Cooley) in which the pardoning power of the
president may be exercised: 1. A pardon
may be given to a person under conviction by
name, and this will take effect from its de-
livery, unless otherwise provided therein. 2.
It may be given to one or more persons
named, or to a class of persons, before con-
viction, and even before prosecution begun.
Such a pardon is rather in the nature of an
amnesty. 8. It may be given by proclama-
tion, forgiving all persons who may have
been guilty of the specified offence, or of-
fences; 4 Wall. 330, 380; 13 id. 128; and
in this case the pardon takes effect from the
time the proclamation is signed; 17 Wall.
191. 4. It may in any of these ways be made
a pardon, on conditions to be first performed,
in which case it has effect only on perform-
ance; or on conditions to be thereatter per-
formed, in which case a breach in the con-
dition will place the offender in the position
occupied by him before the pardon was issued;
7 Pet. 150; 2 Caines, 57; 1 McCord, 176.

It is to be exercised in the discretion of the
power with whom it is lodged. As to pro-
mises of pardon to accomplices, see 1 Chitty,
Cr. Law, 83; 1 Leach, 115.

In order to render a pardon valid, it must
express with accuracy the crime intended to
be forgiven; 4 Bla. Com. 400; 8 Wash. C.
C. 335; 7 Ind. 359; 1 Jones, No. C. 1.

The effect of a purdon is to protect from
punishment the criminal for the offence par-
doned; 6 Wall. 766; 16 id. 147; 91 U. S.
474; but for no other; 10 Ala. 475; 1 Bay,
34. It seems that the pardon of an assault
and battery, which afterwards becomes murder
by the death of the person beaten, would not
operate as a pardon of the murder; 12 Pick,
496. See Plowd. 401; 1 Hall, N. Y. 426.
In general, the effect of a full pardon is to
restore the convict to all his rights. But to
this there are some exceptions.  First, it does
not restore civic capacity; 2 Leigh, 724. See
1 Strobh. 150; 2 Wheel. Cr. Cas. 451; 33
N. H. 388. Second, it does not affect a status
of other persons which has been altered or a
right which has accrued in consequence of the
commission of the crime or its punishment;
10 Johns. 232; 2 Bay, 565; 5 Gilm. 214; or
third persons who, by the prosecution of judi-
cial proceedings, may have acquired rights to

a share in penalties or to property forfeited
and actually sold; 4 Wash. C. C. 64; 1 Abb.
U. S. 110; 9 Fed. Rep. 645 ; but see 4 Biss.
836; 6 Wall. 766 (as to forfeiture to U. S.).

When the pardon is general, either by an
act of amnesty, or by the repeal of a penal
law, it is not necessary to plead it; because
the court is bound, ex officio, to take notice
of it; Baldw. 91; and the criminal cannot
even waive such pardon, because by his ad-
mittance no one can give the court power to
punish him when it judicially appears there is
no law to do it. But when the pardon is spe-
cial, to avail the criminal it must judicially
appear that it has been accepted ; and for this
reason it must be specially pleaded; 7 Pet.
150, 162; and if he has obtained a pardon
before arraignment, and instead of pleading
it in bar he pleads the general issue, he shall
be deemed to have waived the benefit of it,
and cannot afterwards avail himself of it in
arrest of judgment; 1 Rolle, 297. See 1
Dy. 34 a; Keilw. 58; T. Raym. 13; 3 Metc.
Mass. 453.

The power to pardon extends to punish-
ments for contempt; 7 Blatch. 23.

All contracts made for the buying or pro-
curing a pardon for a convict are void; and
such contracts will be declared null by a
court of equity, on the ground that they are
opposed to public policy ; 4 Bouvier, Inst. n.
3857.

See, generally, Bacon, Abr. Pardon ; Co-
myns, Dig. Pardon; Viner, Abr. Pardon;
18 Petersd. Abr.; Dane, Abr.; Co. 3d Inst.
233-240; Hawk. Pl Cr. b. 2, c. 87; 1
Chitty, Cr. Law, 762-778; 2 Russ. Cr. 595 ;
Stark. Cr. PL. 868, 380:

PARENS PATRIZA (Lat.). Father
of his country. In England, the king; 3
Bla. Com. 427; 2 Steph. Com. 528, in
America, the power is reserved to the states;
4 Kent, 508, n.; 17 How. 893.

PARENT AND CHILD. See FATHER;
Morner.

PARENTAGE. Kindred in the direct
ascending line. See 2 Bouv. Inst.n. 1955.

For a discussion of the subject in connec-
tion with Citizenship, sece 2 Kent, 49; Morse

on Citizenship; CiTizEN; NATURALIZA-
TION.
PARENTS. The lawful father and

mother of the party spoken of ; 1 Murph.
No. C. 836; 11 8. & R. 93.

The term parent differs from that of ancestor,
the latter embracing not only the father and
mother, but every person in an ascending line.
It differs also from predecessor, which is applied
to corporators. Wood, Inst. 68; 7 Ves. Ch. 522;
1 Murph. No. C. 336; 6 Binn. Penn. 255. See
FATHER ; MOTHER.

By the civil law, grandfathers and grand-
mothers, and other ascendants, were, in certain
cases, considered parents. Dict. de Jur. Par-
ente. See 1 Ashm. Penn. 55; 2 Kent, 159; 5
East, 223 ; Bouvier, Inst. Index.

PARES (Lat.). A man’s equals; his
peers; 3 Bla. Com. 849.
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PARES CURIZ (Lat.). In Feudal!
Law. Those vassals who were bound to at-
tend the lord’s court ; Erskine, Inst. b. 2, tit.
8, 8. 17; 1 Washb. R. P.

PARI DELICTO (Lat.). In Criminal
Law. In a similar otfence or crime; equal
in guilt.

A person who is in pari delicto with another
differs from a particeps criminis in this, that the
former term always includes the latter, but the

latter does not always include the former. 8
East, 381, 382.
PARI MATERIA (Lat.). Of the same

matter ; on the same subject: as, laws part
materia must be construed with reference to
each other. Bacon, Abr. Statute (I 3).

PARI PASSU (Lat.) By the same gra-
dation. Used especially of creditors who,
in marshalling assets, are entitled to receive
out of the same fund without any precedence
over each other.

PARISH. A district of country, of dif-
ferent extents.

In Ecclesiastical Law. The territory
comumitted to the charge of a parson, orvicar,
or other minister. Ayl. Par. 404; 2 Bla.
Com. 112 ; BHoffm. Eccl. Law.

Although, in the absence of a state church in
this country, the status of parishes is compara-
tively unimportant, yet in the Prot. Epis. Church,
at least, their boundaries and the rights of the
clergy therein are quite clearly defined by
canon. In the leading case of Stubbs and Boggs
vs. Tyng, decided in New York, in March, 1868,
the defendant was found guilty of violating a
canon of, the church, in having officiated, with-
out the permission of plaintiffs within the cor-
porate bounds of the city of New Brunswick,
N. J., which then constituted the plaintifis’
parochial cure ; Baum, 103-148.

In Louisiana. Divisions corresponding
to counties. The state is divided into par-
ishes.

In New England. Divisions of a town,
originally territorial, but which now constitute
quasi-corporations, consisting of those con-
nected with a certain church. See 2 Mass.
501; 16 id. 457, 488, 492 et seq.; 1 Pick.
91.

In English Law. The children of pa-
rents unable to maintain them, who are ap-
prensiced by the overseers of the poor of
their parish, to such persons as may be will-
ing to reccive them; 2 Steph. Com. 280.

PARISH CLERK. In English Law.
An officer, in former times often in holy
orders, and appointed to officiate at the altar;
now his duty consists chiefly in making re-
sponses in church to the minister. By com-
mon law he has a freehold in his office, but it
seems now to be falling into desuetude; 2
Steph. Com. 700; Moz. & W.

PARISHIONERS. Members of a par-
ish. In England, for many purposes they
form a body politic. See PARrisH.

PARISH CONSTABLE. Sece CoNsTa-
BLE.

PARISH COURT. In Louisiana the

local courts in each parish, corresponding

generally to county and probate courts, and,
In some respects, justices’ courts, in other
states were formerly so called.

PARIUM JUDICIUM (Lat. the deci-
sion of equals). The right of trial by one’s
peers: t.e. by jury in the case of a com-
moner, by the house of peers in the case of
a peer.

PARK (L. Lat. parcus).
2 Bla. Com. 38. A pound. Reg. Orig.
166; Cowel. An inclosed chase extending
only over 2 man’s own grounds. 18 Car. 1L
c. 105 Manw. For. Laws; Crompton, Jur.
fol. 148; 2 Bla. Com. 38.

Pairk is still retained
‘¢ pound.””

PARLE HILL (also called Parling Hill).
A hill where courts were held in olden times.
Cowel.

PARLIAMENT (said to be derived from
parler la ment, to speak the mind, or parum
lamentum).

In English Law. The legislative branch
of the government of Great Britain, consist-
ing of the house of lords and thé house of
commons.

The parliament is usually considered to con-
sist of the king, lords, and commons. See 1
Bla. Com. 147%, 157%, Chitty’s note; 2 Steph.
Com. 537. In 1 Woodd. Lect. 30, the lords tem-
poral, the lords spiritual, and the commons are
called the three estates of the realm: yet the
king is called a part of the parliament, in right
of his prerogative of veto and the necessity of
his approval to the passage of a bill.. That the
connection between the king and the lords tem-
poral, the lords spiritual, and the commons, who
when assembled in parliament form the three
estates of the realm, is the same as that which
subsists between the king and those estates—the
people at large—out of parliament, the king not
being in either case a member, branch, or co-
estate, but standing solely in the relation of sov-
ereign or head, see Colton, Records, 710 ; Rot.
Parl. vol. iii. 628 a; 2 M. & G. 457, n.

Records of writs summoning knights, burges-
ses, and citizens to parliament are first found
towards the end of the reign of Henry II1., such
writs having issued in the thirty-eighth and
forty-ninth years of his reign. 4 Bla. Com.4%5;
Prynne, 4th Inst. 2. In the reign of Edward
III. it assumed its present form. Jd. Since the
reign of Edward III. the history of England
shows an almost constant increase in the power
of parliament. Anne was the last sovereign who
exercised the royal prerogative of weto; and, as
this prerogative no longer practically exists, the
authority of parliament is absolutely unre-
strained. The parliament can only meet when
convened by the sovereign, exept on the demise
of the sovereign with no parliament in being, in
which case the last parliament is to assemble. 6
Anne, ¢. 7. The sovereign has also power to
prorogue and dissolve the parliament. May, Im-
perial Parliament. The origin of the English
parliament seems traceable to the witena gemote
of the Saxon kings. Encye. Brit. See May’s
Law, Priv. and Proc. of Parliament; Hicm
COURT OF PARLIAMENT.

PARLIAMENTUM INDOCTUM
(Lat. unlearned parliament). A name ap-
plied to a parliament assembled, under a

An inclosure ;

in Ireland for
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law that no lawyer should be a member of it,
at Coventry. 6 Her.IV.; 1 Bla.Com.177;
‘Walsingham, 412, n. 30; Rot. Parl. 6 Hen.
IV.

PARLOR CAR. See SvLerriNg CAr.

PAROL (more properly, parole. A
French word, which means, literally, word, or
speech). A term used to distinguish con-
tracts which are made verbally, or in writing
not under seal, which are called parol con-
tracts, from those which are under seal, which
bear the name of deeds or specialties; 1
Chitty, Coantr. 1; 7 Term, 350, 351, n.; 3
Johns. Cas. 60; 1 Chitty, Pl. 88. It is pro-
per to remark that when a contract is made
under seal, and afterwards it is modified ver-
bally, it becomes wholly a parol contract; 2
Watts, 451; 9 Pick. Mass. 298; 13 Wend.
71,

Pleadings are frequently denominated the
parol. In some instances the termi parol is
used to denote the entire pleadings in a
cause : as, when in an action brought against
an infant heir, on an obligation of his ances-
tors, he prays that the parol may demur, 7. e.
that the pleadings may be stayed till he shall
attain full age; 3 Bla. Com. 300; 4 East,
485: 1 Hoffm. 178. See a form of a pleain
abatement, praying that the parol may de-
mur, in 1 Wentw. Pl. 43, and 2 Chitty, PL
520. But a devisee cannot pray the parol to
demur ; 4 East, 485.

PAROL DEMURRER. The staying of
proceedings in a real action brought by or
against an infant, until the infant should come
of age. Abolished by Stat. 11 Geo. IV.;
Moz. & W.

PAROIL EVIDENCE. Evidence verb-
ally delivered by a witness.  As to the cases
when such evidence will be received or re-
jected, see Stark. Ev. pt. 4, pl. 995-1055; 1

hill. Ev. 466, c. 10, s. 1; Sugd. Vend. 97;
78 N. Y. 74: 24 Alb. L. J. 430; 5 Am.
Rep. 241; 6 id. 678. See Eviprnce; Cox-
TRACT.

PARCL LEASE. An agrecment made
orally between parties, by which one of them
leases to the other a certain estate.

By the English Statute of Frauds of 29 Car.
IL. c. 8, ss. 1, 2,3, it isdeclared that *‘ all leases,
estates, or terms of years, or any uncertain in-
terest in lands, created by livery only, or by
parol, and not put in writing and signed by the

for a limited time or during the continuance
of the war. Vattel, liv. 8, c. 8, § 151.

PARRICIDE (from Lat. pater, father,
caedere to slay). In Civil Law. One who
murders his father. One who murders his
mother, his brother, his sister, or his children.
Merlin, Rep. Parricide; Dig. 48. 9. 1.

, 4.

This offence is defined almost in the same words
in the penal code of China. Penal Laws of China,
h.1,8. 2§ 4.

The criminal was punished by being scourged,
and afterwards sewed in a sort of sack, with a
dog, a cock, a viper, and an ape, and then thrown
into the sea or into a river; or, if there were no
water, he was thrown in this manner to wild
beasts. Dig. 48. 9. 9; Code, 9, 17.1, 1. 4, 18, 6;
Brown, Civ. Law, 423 ; Wood, Civ. Law, b. 8, c.
10, 5. 9. )

By the laws of France, parricide is the crime
of him who murders his father or mother, whether
they be the legitimate, natural, or adopted parents
of the individual, or the murder of any other
legitimate ascendant. Code Penal, art. 297.
This crime is there punished by the criminal’s
being taken to the place of execution without any
other garment than his shirt, barefooted, and
with his head covered with a black veil. Heis
then exposed on the scaffold, while an officer of
the court reads his sentence to the spectators;
his right hand is then cut off, and he is immedi-
ately put to death. Jd. art. 13,

The common law does not define this crime,
and makes no difference between its punishment
and the punishment of murder; 1 Hale, P1. Cr.
380 ; Prin. Penal Law,c. 18, § 8, p. 243 ; Dalloz,
Dict. Homicide, § 3.

PARS ENITIA (Lat.). In Old English
Law. The share of the eldest daughter where
lands were parted between daughters by lot,
she having her first choice after the division
of the inheritance. Co. Litt. 166 b; Glanv.
lib. 7, ¢. 8; Fleta, lib. 5, ¢. 10, § in divis-
tonem. ’

PARS RATIONABILIS (Lat. reason-
able part). That part of a man’s goods
which the law gave to his wife and children.
2 Bla. Com. 492; Magn. Chart.; 9 Hen,
IIL. c. 18; 2 Steph. Com. 228, 254.

PARSON. In Ecclesiastical Law.
One that hath full possession of all the rights
of a parochial church.

8o called because the church, which is an in-
visible body, is represented by his person. In
England he is himself a body corporate, in order
to protect and defend the church (which he per-
sonates) by a perpetual succession; Co. Litt.

party, should have the force and effect of leases | 49

or estates at will only, except leases not exceed-
ing the term of three years, whereupon the rent
reserved during the term shall amount to two
third parts of the full improved value of the
thing demised.” ¢ And that no lease or estate,
either of frechold or term of years, should be as-
signed, granted, or surrendered unless in writ-
ing.””  The principles of this statute have been
adopted, with some modifications, in nearly all
the states of the Union. 4 Kent, 95; 1 Hill, Abr.
130.

PAROLE. In International Law. The
agreement of persons who have been taken
by an enemy that they will not again takeup
arms against those who captured them, either

The parson has, during life, the frechold
in himself' of the parsonage-house, the glebe,
the tithes, and other dues, unless these are
appropriated, 7. e. given away, to some spirit-
ual corporation, sole or aggregate, which the
law esteems as capable of providing for the
service of the church as any single private
clergyman ; 4 Bla. Com. 384; 1 Hagg.
Cons. 162; Plowd. 493; 3 Steph. Com. 70.

The ecclesiastical or spiritual rector of a
rectory. 1 Woodd. Leet. 3115 Fleta, lib. 7,
c. 18; Co. Litt. 800. Also, any clergyman
having a spiritual preferment. Co. Litt. 17,
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18. Holy orders, presentation, institution,
and induction are necessary for a parson ; and
a parson may cease to be such by death, resig-
nation, cession, or deprivation, which last
may be for simony, non-conformity to canons,
adultery, ete.; Co. Litt. 120; 4 Co. 75, 76.

PARSON IMPARSONA (Lat.). A
persona, or parson, may be termed imperson-
ata, or impersonee, only in regard to the pos-
session he hath of the rectory by the act of
another. Co. Litt. 300. One that is in-
ducted and in possession of a benefice: e. g.
a dean and chapter. Dy. 40, 221. He that
is in possession of a church, be it presentative
or appropriate, and with whom the church is
full,— persona in this case meaning the patron
who gives the title, and persona impersonata
the parson to whom the benefice is given in
the patron’s right. Reg. Jud. 24; 1 Barb.
330; 1 Busb. Eq. 55; 10 Pet. 618; 70 Penn.
210.

PARSONAGE. The house set apart for
the minister’s residence. A portion of lands
and tithes establislied by law for the mainten-
ance of aminister. Toml.

PART. A share: a purpart. This word
is also used in contradistinction to counter-
part: covenants were formerly made in a
script and rescript, er part and counterpart.

PART AND PERTINENT. InScotch
Law. A term in a conveyance including
lands or servitudes held for forty years as part
of, or pertinent to, lands conveyed, natural
fruits before they are separated, woods and

arks, etc.; but not steelbow stock, unless the
Emds have been sold on a rental. Bell,
Dict.; Erskine, Inst. 2. 5. 3 et seq.

PART-OWNERS. Those who own a
thing together, or in common.

In Maritime Law. A term applied to
two or more persons who own a vessel to-
gether, and not as partners.

In general, when a majority of the part-
owners are desirous of employing such a ship
upon a particular voyage or adventure, they
have a right to do so upon giving security in
the admiralty by stipulation to the minority,
if required to bring her back and. restore the
ship, or, in case of her loss, to pay them the
value of their respective shares; 4 Bouv.
Inst. n. 8780 ; Abb. Shipp. 70; 3 Kent, 151
Story, Partn. §489; 11 Pet. 175. When the
majority do not choose to employ the ship,
the minority have the same right, upon giving
similar security ; 11Pet. 175; 1 Hagg. Adm.
806 ; Jacobsen, Sea-Laws, 442,

Where part-owners are equally divided as
to the employment upon any particular voy-
age, the courts of admiralty have manifested a
disposition to support the right of the court to
order a sale of theship; Story, Partn, § 439 ;
Bee, 2; Gilp. 10; 18 Am. Jur. 486. Sce
Pars. Mar. L.

PARTES FINIS NIL HABUERUNT
(Lat. the parties to the fine had nothing ; i. e.
nothing which they could convey). In Old
English Pleading. The plea to a fine levied

by a stranger, and which only bound parties
and privies. 2 Bla. Com.. 356*; Hob. 334;
1 P. Wms. 520; 1 Woodd. Lect. 315.

PARTIAL LOSS. A loss of a part of a
thing or of its value, as contrasted with a
total loss.

‘Where this happens by damage to an arti-
cle, it is also called a particular average,
which is to be borne by the owner, as distin-
guished from a general average loss, which is
to be contributed for by the other interests
exposed to the same perils ; 1 Phill. Ins. §§
1269, 1422, See AVERAGE; ABANDON-
MENT.

PARTICEPS CRIMINIS. A partner ir
crime.

PARTICULAR AVERAGE. Every
kind of expense or damage, short of total loss,
which regards a particular concern, and which
is to be wholly borne hy the proprietor of
that concern or interest alone. See 3 Bosw.
N. Y. 385; 14 Allen, 320; 2 Phill. Ins. §
354 ; 1 Pars. Marit. Law, 284 ; Gourlie, Gen,
Average; AVERAGE.

PARTICULAR AVERMENT. See
AVERMENT.

PARTICULAR CUSTOM. A custom
which only affects the inhabitants of some
particular district.

To be good, a particular custom must have
been used so long that the memory of man
runneth not to the contrary ; must have been
continued ; must have been peaceable; must
be reasonable; must be certain; must be
consistent with itself; must be consistent with
other customs. 1 Bla. Com. 74, 79.

PARTICULAR ESTATE. An estate
which is carved out of a larger, and which
precedes a remainder : as, an estate for years
to A, remainder to B for life; or, an estate
for life to A, remainder to B in tail: this
precedent estate is called the particular estate,
and the tenant of such estate is called the
particular tenant; 2 Bla. Com. 165; 4 Kent,
226; 16 Vin. Abr. 216; 4 Comyns, Dig. 82;
5id. 346. See REMAINDER.

PARTICULAR LIEN. Aright whicha
person has to retain property in respect of
money or laber expended on such particular
property. See LiEN.

PARTICULAR STATEMENT. In
Pennsylvania Pleading and Practice. A
statement particularly specifying the date of
a promise, book-account, note, bond (penal
or single), bill, or all of them, on which an
action is founded and the amount believed by
the plaintiff’ to be due from the defendant. 6
S. & R. 21, Tt 1is founded on the provisions
of a statute passed March 21, 1806. See 4
Sm. Penn. Laws, 3828. It is an unmethodical
declaration, not restricted to any particular
form; 2 S. & R. 537; 3id. 405; 81id. 316,
567.

PARTICULARS. See BiLL oF Par-
TICULARS.

-

-
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PARTIES (Lat. pars, a part). Those
who take part in the performance of an act,
as, making a contract, carrying on an action.
A party in law may be said to be those united
in interest in the performance of an act: it
may then be composed of one or more per-
sons. Parties includes every party to an act.
It is also used to denote all the individual
separate persons engaged in the act,—in
which sense, however, a corporation may be
a party.

To Contracts. Those persons who engage
themselves to do or not to do the matters and
things contained in agreement.

In general, all persons may be parties to
contracts. But no person can contract with
himself in a different capacity, as there must
be an agreement of minds; 1 Vern. 465; 9
Ves. Ch. 234; 13 id. 156 ; 2 Bro. C. C. 400;
1 Pet. C. C. 373; 38 Binn. 54; 15 S. & R.
210; 9 Paige, Ch. 238, 650; 2. Johns. Ch.
252; 4 How. 503. And no want, immatu-
rity, or incapacity of mind, in the cousider-
ation of the law, disables a person from be-
coming a party. Such disability may be en-
tire or partial, and must be proved ; 2 Stark.
326; 1 Term, 648; 11 Ad. & E. 634; 17 L.
J. Ex. 238.

Aliens were under greater disabilities at
common law with reference to real than to
personal property; 7 Co. 25 a; 1 Ventr.
417; 6 Pet. 102; 11 Paige, Ch. 292; 1
Cush. 531. The disability is now removed,
in a greater or less degree, by statutes in the
various states; 2 Kent, Lect. 25; and alien
friends stand on a very different footing from
alien enemies; 2 Sandf. Ch. 586; 2 W. &
M. 1; 8 Stor. 458; 2 How. 65; 5 id. 103;
8 Cra. 110; 3 Dall. 199.

Bankrupts and insolvents are disabled to
contract, by various statutes, in England, as
well as by insolvent laws in the states of the
United States.

Duress renders a contract voidable at the
option of him on whom it was practised. See
DurEess.

Excommunication can have no effect in the
United States, as there is no national church
recognized by the law. )

Infants are generally incapable of contract-
ing before the age of twenty-one years. This
provision is intended for their benefit; and
therefore most of their contracts are voidable,
and not void. It is the infant’s privilege at
maturity to elect whether to avoid or ratify
the contract he has made during minority.
Though the infant is not bound, the adult
with whom he may contract is. The infant
may always sue, but cannot be sned; Stra.
937,—which seems to be an exception to the
mutuality of contracts. The infant cannot
avoid his contract for necessaries; 10 V.
225; 11 N. H. 51; 12 Mete. 559; 6 M. &
W. 42,

Married women, at common law, were
almost entirely disabled to contract, their
personal existence being almost entirely

Vou. 11.—23

merged in that of their husbands; 2 J. J.
Marsh. 82 ; 23 Me. 805; 2 Chitty, Bail, 117;
5 Exch. 888; so that contracts made by them
before marriage may be taken advantage of
and enforced by their husbands, but not by
themselves; 13 Mass. 384; 17 Me. 29; 2
Dev. 360; 9 Cow. 230; 14 Conn. 99; 6 T.
B. Monr. 257. The contract of a feme
covert is, then, generally void, unless she be
the agent of her husband in which case it is
the husband’s contract, and not hers; 15
East, 607; 6 Mod. 171; 6 N. H. 124; 16
Vt. 390; 5 Binn. 285; 15 Conn. 347. See
Wirre.

Non compotes mentis. At common law, for-
merly, in this class were included lunatics,
tnsane persons, and idiots. 1t is understood
now to include drunkards; 4 Conn. 203; 2
N H. 435; 15 Johns. 508; 2 Harr. & J.
421; 11 Pick. 304; 1 Ruce, 56; 5 Munf
466; 3 Blackf. 51; 1 Green, N. J. 233 1
Bibb, 168; 17 Miss. 94; 13 M. & W. 623.
Spendthrifts under guardianship are not com-
petent to make a valid contract for the pay-
ment of money; 13 Pick. 206. Seamen
‘¢ are the wards of the admiralty, and though
not technically incapable of entering into a
valid contract, they are treated in the same
manner as courts of equity are accustomed to
treat young heirs, dealing with their expect-
ancics, wards with their guardians, and ces.
tuis que trust with their trustees.”” 2 Mas.
541, See 3 Kent, 193; 2 Dods. 504; 2
Sumn. 444,

Outlawry does not exist in the United
States.

As to the character in which parties con-
tract. They may act independently or seve-
rally, jointly, or jointly and severally. The
decision of the question of the kind of lia-
bility incurred depends on the terms of the
contract, if they are express, or, if not ex-
press, upon the intention of the parties as
gathered from the circumstances of the case.
Whenever, however, the obligation is under-
taken by two or more, or a right given to two
or more, it is a general presumption of law
that itis a joint obligation orright ; words of
joinder are not necessary for this purpose ;
but, on the other hand, there should be
words of severance in order to produce a seve-
ral responsibility or a several right; 1 Taunt.
7; 18 M. & W. 499; 8C. & P.832; Shepp.
Touchst. 375; 6 Wend. 629; 7 Mass. 58;
10 Barb. 385, 638; 14 id. 644 5 1 Lutw.
695; Peake, N. P. 130; Holt, N. P. 474;
1B. &C.407; 12Gill & J. 265. It may be
doubted, however, whether any thing less
than express words can raise at once a joint
and several liability. Parties may act as the
representatives of others, as agents, factors
or brokers, servants, attorneys, executors, or
administrators, and guardians. See these
titles.

They may act in a collective capacity, as
corporations, joint-stock companies, or as
partnerships. See these titles.
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New parties may be made to contracts al-
ready in existence, by novation, assignment,
and tndorsement, which see.

To Suits in Equity. The person who
secks a remedy in chancery by suit, com-
monly called the plaintiff, or complainant,
and the person against whom the remedy is
sought, usually denominated the defendant,
are the parties to a suit in equity.

Active parties are those who are so involved
in the subject-matter in controversy that no
decree can be made without their being in
court. [Passive parties are those whose inter-
ests are involved in granting complete relief
to those who ask it. 1 Wash. C. C.517. See
3 Ala. 361.

Plaintiffs.

In general, all persons, whether natural
or artificial, may sue in equity ; and an equit-
able title only is sufficient; 10 Ill. 332. In-
capacities which prevent suit are absolute,
which disable during their continuance, or
partial which disable the party to sue alone.

Alien enemies are under an absolute inca-
Yacity to sue. Alien friends may sue; Mitf.
iq. PL. 129 ; Coop. Eq. PL 27; if the subject-
matter be not such as to disable them ; Co.
Litt. 129 b; although a sovereign; 1 Sim. 94
2 Gall. 105 ; 8 Wheat. 464 ; 4 Johns. Ch. 370;
Adams, Eq. 814. In such case he must have
been first recognized by the executive of the
forum ; Story, Eq. PL. § 55; 8 Wheat. 324,

In such case the sovereign submits to the
jurigdiction, as to the subject-matter, and
must answer on oath; Mitf. Eq. PL 30;
Adams, Eq. 813; 6 Beav. 1.

Attorney-general.  Government (in Eng-

land, the crown) may sue both in its own
behalf, for its own political rights and inter-
ests, and in behalf of the rights and interests
of those partaking of its prerogatives or
claiming its peculiar protection ; Mitf. Eq. Pl.
421-4245 Coop. Eq. PL 21, 101; usually by
the agency of the attorney-general or solicitor-
general; Mitf, Eq. PL 7; Adams, Eq. 312,
See INJUNCTION ; QuUo WARRANTO ;
Trusts.
. Corporations, like natural persons, may
sue; Grant, Corp. 198; although foreign ; id.
200; but in such case the corporate act must
be set forth; 1 Stra. 612; 1 Cr. M. & R.
296; 4 Johns. Ch. 327; as it must if they
are domestic and created by a private act; 3
Conn. 199; 15 Viner, Abr. 198. All the
members of a voluntary association must be
Jjoined ; 15 Ill. 251; unless too numerous.
2 Pet. 566; 3 Barb. Ch. 362.

Idiots and lunatics may sue by their com-
mittees ; Mitf. Eq. Pl. 29; Adams, Eq. 801.
As to when a mere petition is sufficient, see
7 Johns. Ch. 24; 2 Ired. Eq. 294.

Infants may sue; Mitf. Eq. Pl. 25; and.
if they be on the wrong side of the suit, may
be transferred at any time, on suggestion; 3
Edw. Ch. 32. The bill must be filed by the
next friend; Coop. Eq. PL. 27; 1 Sm. Ch.
Pr. 54; 2 Ala. 406; who must not have an

adverse interest; 2 Ired. Eq. 478; and who
may be compelled to give bail; 1 Paige, Ch.
178. If the infant have a guardian, the
court may decide in whose name the suit shall
continue ; 12 1ll. 424,

A married woman is under partial incapac-
ity tosue; 7 Vt.369. Otherwise, when in
such condition as to be considered in law a_feme
sole; 2 Hayw. 406. She may sue on a sepa-
rate claim by aid of a next friend of her own
choice ; Story, Eq. PL. § 61; Fonbl. Eq. b.
1, ¢. 2, § 6, note p; 1 Freem. 215; but
see 2 Paige, Ch. 454; and the defendant may
insist that she shall sue in this manner; 2
Paige, Ch. 255; 4 Rand. 397,

Societies. A certain number of persons
belonging to a voluntary society may sue on
behalt of themselves and their associates for
purposes common to them all ; 2 Pet. 366.

Defendants.

Generally, all who are able to sue may be
sued in equity. To constitute a person de-
fendant, process must be prayed against him ;
2 Bland, Ch. 106; 4 Ired. Eq. 175; 5 Ga.
2515 1 A. K. Marsh. 594. Those who are
under incapacity may be made defendants,
but must appear in a peculiar manner. One,
or more, interested with the plaintiff, who re-
fuse to join may be made defendants ; 2 Bland,
Ch. 264 ; 8 Des. 81; 10 Ill. 534; 15 id.
251.

Corporations must be sued by their corpo-
rate names, unless authorized to come into
court in the name of some other person, as
president, ete.; Story, Eq. P1. § 70; 4 Ired.
Eq. 195. Governments cannot, generally,
be sued in their own courts ; Story, Eq. PL
§ 69: yet the attorney-general may be made
a party to protect its rights when involved ; 1
Barb. Ch. 157; and the rule does not prevent
suits against officers in their official capacity ;
1 Dougl. Mich. 225.

Idiots and lunatics may be defendants and
defend by committees, usually appointed

uardians ad litem as of course; Mitf. Eq.

1. 103 ; Story, Eq. PL. § 70; Shelf. Lun.
425; 6 Paige, Ch. 237.

‘A guardian de facto may not have a bill
against a lunatic for a balance due him, but
must proceed by petition; 2 D. & B. Eq.
385; 2 Johns Ch. 242; 2 Paige, Ch. 422; 8
id. 609. ‘

Infants defend by guardians appointed by
the court; Mitf. Eq. Pl. 108; 9 Ves. 857
11 id. 563 ; 1 Madd. 290; 8 DPet. 128; 12
Mass. 16 2 Tayl. 125.

On becoming of age, an infant is allowed,
as of course, to put in a new plea, or to de-
mur on showing that it is necessary to protect
his rights; 6 Paige, Ch. 353.

Married women may be made defendants,
and may answer as if femes sole, if the hus-
band is plaintiff, an exile, or an alien enemy,
has abjured the realm or been transported
under criminal sentence; Adams, Eq. 813;
Mitf. ‘Iiq. Pl 104.

She should be made defendant where her
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husband seeks to recover an estate held in
trust for her separate use; 9 Paige, Ch. 225
und, generally, where the interests of her
husband conflict with hers in the suit, and he
is plaintiff ; 3 Barb. Ch. 897. Sece, also, 11
Me. 1455 Mitf. Eq. PL 104, See, gener-
ally, as to who may be defendants. JoiNDER
oF PARTIES.

At Law. In actions ex contractu.

Plaintiffs. In general, all persons who
have a just cause of action may sue, unless
some disability be shown; Dicey, Part. 1.
An action on a contract, of whatever descrip-
tion, must be brought in the name of the

party in whom the legal interest is vested ; 1

East, 497; Yelv. 25, n. 1; 1 Lev. 235; 3
B. & P. 147; 1 H. Blackst. 84; 5 S. & R.
275 10 Mass. 280, 287; 15 id. 286; 1 Pet.
C. C. 109; 2 Root, 119; 2 Wend. 158; 21
id. 110; Hempst. 541.

On simple contracts by the party from
whom (in part, at- least) the consideration
moved ; Browne, Aect. 99; 1 Stra. 592; ¢
W. & S. 237; although the promise was
made to another, if for his benefit ; Browne,
Act. 103; 10 Mass. 287; 3 Pick. 83; 2
Wend. 1585 10 id. 87, 156; 5 Dana, 45;
and not by a stranger to the consideration,
even though the contract be for his sole bene-
fit; Browne, Act. 101. On contracts under
seal by parties to the instrument only; 10
Wend. 87; Co. Litt. 231.

Agents contracting in their own name,
without disclosing their principals, may, in
general, sue in theirownnames; 3 B. & Ald
280; 54d. 393; 1 Campb. 337; 4 B. & C.
656 ; 10 id. 672; 5 M. & W. 650; 5 Penn.
41; or the principals may sue; 6 Cow. 181;
3 Hill, N. Y. 72; 2 Ashm. 485; Broom,
Part. 44.

So they may sue on contracts made for an
unknown principal; 3 E. L. & E. 391 ; and
also when acting under a del credere commis-
sion; 4 Manle& 8.566; 6 id. 172; 4 Campb.
195; 10 Barb. 202 ; but not an ordinary mer-
chandise broker. An auctioncer may sue for
the price of goods sold; 1 H. Blackst. 81;
16 Johns. 1; but a mere attorney having no
beneficial interest may not sue in his own
name; 10 Johns. 383.

Alien enemies, unless resident under a
license or contracting under specfic license,
cannot sue, nor can suit be brought for their
benefit; Broom, Part. 84; 1 Campb. 482; 1
Kent, 67; 11 Johns. 418; 2 Paine, 639.
License is presumed if they are not ordered
away; 10 Johns. 69; 6 Binn. 241, See,
also, Co. Litt. 129 &; 15 East, 260; 1 Kent,
68.

Alien friends may bring actions concerning
personal property ; Browne, Act. 804 ; Ba-
con, Abr. Aliens; for libel published here; 8
Scott, 182; and now, in regard to real estate
generally, by statute; 12 Wend. 342; sec 15
Tex. 495; and, by common law, till office
found, against an intruder; 13 Wend. 546 ;
1 Johns. Cas. 399; 3 id. 109; 8 Hill, N. Y.

79. Butsee 5 Cal. 373.. As a general rule,
an alien may maintain a personal action in the
federal courts; 3 Story, 458; 4 McLean,
5186.

Assignees of choses in action cannot, at
common law, maintain actions in their own
names ; Broom, Part. 10; 42 Me. 221. Pro-
missory mnotes, bills of exchange, bail-bonds,
and replevin-bonds, etc., are exceptions to
this rule; Hamm. Part. 108.

An assignee of real estate may have an ac-
tion in his own name for breaches of a cove-
nant running with the land, occurring after
assignment; 3 Bouvier, Inst, 150; Broom,
Part. 9; 14 Johns. 89 ; and he need not be
named in an express covenant of this charac-
ter; Broom, Part. 8.

An assignee in insolvency or bankruptey
should sue in his own name on a contract
made before the act of bankruptcy or the
assignment in insolvency ; 1 Chitty, PL 14;
Hamm. Part. 167; Comyns. Dig. Abatement

(E17); 83 Dall. 2765 5 S. & R. 894; 7 id.

1825 9 id. 434. Sce 3 Salk. 61; 8 Term, 779.
Otherwise of a suit by a foreign assignee; 11
Johns. 488. The discharge of the insolvent

pending suit does not abate’it; 2 Johns. 842 ;

11 id. 488. But see 1 Johns. 118.

An assignee who is to execute trusts may
sue in his own name; 4 Abb. 106. Cestuis
que trustent cannot sue at law; 8 Bouvier,
Inst. 135.

Cieil death occurring in case of an outlaw,
an attainted felon or one sentenced to im-
prisonment for life, incapacitates the person
for suing as plaintiff’ during the continuance
of the condition ; Broom, Part. 85. Sentence
as above, during suit, abates it; 1 Du. N. Y.
G645 but the right to sue is suspended only ;
Broom, Puart. 85.

Corporations may sue in their true corpo-
rate name, on contracts made in their behalf
by officers or agents; 2 Blatehf. 843; 6 Cal.
258; 5 Vt. 500; 20 Me. 45; 3 N. J. 321;
9 Ind. 859; Dicey, Part. 276; as,.a bank,
on a note given to a cashier; 5 Mo. 26; 4
How. Pr. 63; 21 Pick. 486 See, also, 15
Me. 443.

The name must be that at the time of suit ;
3 Ind. 285; 4 Rand. 859 ; with an averment
of the change, if any, since the making of
the contract; 6 Ala. 827, 494 ; even though
a wrong name were used in making the con-
tract; 6 S. & R. 16; 10 Mass. 360; 5
Ark. 234; 10 N. H. 123; 5 Halst. 323.

If the corporation be a foreign one, proof
of its existence must be given; 1 C. & P.
569; 13 Pet. 519; 2 Gall. 105; 5 Wend.
478; 7 id. 539; 10 Mass. 91; 2 Tex. 531;
1 T. B. Monr. 170; 7 7d. 584; 2 Rand. 465;
2 Green, N. J. 439; 1 Mo. 184.

As to their ability to sue in the United
States courts, sece 5 Cra. 57.

Lxecutors and administrators in whom is
vested the legal interest are to sue in all per-
sonal contracts; 5 Term, 398 ; Will. Exec.
Index; see 15 S. & R. 183; or covenants
affecting the realty but not running with the
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land; 2 H. Blackst. 310; and on such cove-
nants running with the land, for breach during
the decedent’s lifetime occasioning special
damage; 2 Johns. Cas. 17; 4 Johns. 72.
They must sue as such, on causes accruing
prior to the death of the decedent; 1 Saund.
112; Comyns, Dig. Pleader (2 D 1); 3
Dougl. 36; 2 Swan, 170; and as such, or in
their own names, at their election, for those
accruing subsequent; 16 Ark. 36; 8 Dougl.
36; Will. Exec. 1590; and upon contracts
made by them in their official capacity ; 30
Ala. 482; 32 Miss. 819; 15 Tex. 44 ; in their
own names only, in some states; 4 Jones,
159.

" On death of an executor, his exccutor, or
administrator de bonis non if he die intes-
tate, is the legal representative of the origi-
nal decedent; 7 M. & W. 306; 2 Swan, 127;
2 Bla. Com. 506.

Foreign governments, whether monarchical
or republican; 5 Du. N. Y. 634 ; if recognized
by the exccutive of the forum; 8 Wheat.,
324 ; Story, Eq. PL § 55 ; sce 4 Cra. 272;
2 Wash. C. C. 43; 9 Ves. 8473 10 id. 354
11 id. 283 ; may suc; 26 Wend. 212; 6
Hill, 33.

Husband must sue alone for wages aceru-
ing to the wife, for the profits of business car-
ried on by her, or money lent by her during
coverture; Broom, Part. 71; 2 W, Blackst.
1239; 4 E. D. Smith, 884 ; and sece 1 Salk.
114; 2 Wils. 424; 9 East, 472; 1 Maule &
S. 180; 4 Term, 516; for slanderous words
spoken of the wife which are actionable only
by reason of special damage; 2 Du. N. Y.
633 ; on a fresh promise, for which the con-
sideration was in part some matter moving
from him, renewing a contract made with the
wife dum sola; 1 Maule & S. 180; and sce
2 Peun. 827; for a legacy accruing to the
wife during coverture; 22 Pick. Mass. 480;
and as administrator of the wife to recover
chattels real and personal not previously re-
duced into possession ; Broom, Part. 74.

He may sue alone for property that be-
longed to the wife before coverture ; 1 Murph.
41; 5 T. B. Monr. 264; on a joint bond
iven for a debt due to the wife dum sola ; 1
iﬂaule & S. 180 ; 4 Term, 616 ; 1 Chitty, PL
20 ; on acovenantrunning to both ; Cro, Jac.
399; 2 Mod. 217; 1 B. & C. 443; 1 Bulstr.
31; to reduce choses in action into posses-
sion; 2 Maule & S. 396, n. (b); 2 Mod.
217; 2 Ad. & E. 30; and, after her death,
for any thing he became entitled to during
coverture ; Co. Litt. 351 @, n. 1. And see 4
B. & C! 529.

Infants may sue only by guardian or pro-
chein ami; 3 Bouvier, Inst. 138; 13 M. &
W. 640; Broom, Part. 84; 11 How. Pr. 188;
13 id. 413; 13 B. Monr. 193.

Joint tenants. See JOINDER.

Lunatic, or non compos mentis, may main-
tain an action, which should be in his own
name ; Broom, Part. 84 ; Browne, Act. 301;
Hob. 215; 8 Barb. 552. His wife may ap-

pear, if he have no committee ; 7 Dowl. 22.

An idiot may by a next friend who petitions
for that purpose; 2 Chitty, Archb. Pr. 909.

Married women cannot, in general, sue
alone at common law; Broom, Part. 74; but
a married woman may suc alone where her
husband is civilly dead; see 4 Term, 361;

Cro. Lliz. 519; 9 East, 472; 2 B.& P. 165; -

1 Selw. N. P. 286; or, in England, where
he is an alien out of the country, on her sepa-
rate contracts ; 2 Esp. 544; 1 B. & P. 357; 2
td. 226 ; 11 East, 301 ; 3 Campb. 123 ; while
he is in such condition ; Broom, Part. § 114.

So she may sue alone after a sentence of
nullity or divorce @ winculo; 9 B. & C. 698 :
8 Term, 548 ; but not after a divoree a mensu
et thoro, or voluntary separation merely ; 3
B. & C. 297.

She may, where he is legally presumed to
be dead; 2 Campb. 113; 5 B. & Ad. 94; 2
M. & W. 894; or where he has been absent
from the country for a very long time; 12
Mo. 30; 23 E. L. & L. 127. Sece 11 East,
501; 2 B. & P. 296.

When the wife survives the husband, she
may sue on all contracts entered into by
others with her before coverture, and she may
recover all arrears of rent of her real estate
which became due during the coverture, on
their joint demisec; 8 Taunt. 181; 1 Rolle,
Abr. 350d. Sheis also entitled to all her real
property, and her chattels real and choses in
action not reduced into possession by the hus-
band ; Broom, Part. 76.

Partners. One capmot, in general, sue
another for goods sold; 9 B. & C. 856; for
work done; 1 B. & C. 74; 74d. 419; for
monrey had and received in connection with a
partnership transaction; 6 B. & C. 194; or
for contribution towards a payment made
under compulsion of law; 5 B. & Ad. 936;
1M & W.504. See 1 M. & W.168; 2
Term, 476. But one may sue the other for
a final balance struck ; Broom, Part. 57; 2
Term, 4795 5 M. & W. 21; 2 Cr. & M. 361;
see JOINDER ; and they may sue the admin-
istrator of a deceased partner; 4 Wise. 102.

Survivors. The survivor or survivors of
two or more jointly interested in a contract
not running with the land must sue as such ;
Broom, Part. 21; Archb. Pl 54; 1 East,
497; Yelv.177; 1 Dall. 65, 248 ; 4 4d. 354;
2 Johns. Cas. 374 ; 7 Ala. 89.

The survivor of a partnership must sue
alone as such; 9 B. & C. 538; 4 B. & Ald.
374; 2 Maule & 8. 225.

The survivor of several, parties to a simple
contract, should describe himself as such; 3
Conn. 203.

Tenants in common may sue each other
singly for actual ouster; Woodf. Landl. & T.
789. See JOINDER.

Trustees must sue, and not the cestuis que
trustent; 1 Lev. 285; 15 Mass. 286; 12
Pick. 554; 4 Dana, 474. See JOINDER.

Defendants.

All persons having a direct and immediate
legal interest in the subject-matter of the suit

J—
A
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are to be made parties. The proper defen-
dants to a suit on a specialty are pointed out
by the instrument.

In case of simple contracts, the person
made liable expressly by its terms ; 8 Bingh.
N. €. 732; 8 Kast, 12; or by implication of
law, is to be made defendant; 2 Bla. Com.
4435 3 Campb. 856; 1 H. Blackst. 93; 2
td. 563. See 6 Mass. 253; 11 id. 835; 1
Chitty, Pl. 24.  Where there are several per-
sons parties, if the liability be joint, all must
be joined as defendants, either on specialties ;
1 Wms. Saund, 154; or simple contracts;
Chitty, Contr. 99. It it be joint and several,
all may be joined; 1 Wms. Saund. 154, n.
4; or each sued separately ; 1 Wms. Saund.
191, ¢; Comyns, Dig. Obligations (G); 8
Term, 782; 1 Ad. & E. 207; if it be seve-
ral, each must be sued separately; 1 Last,
226. The presumption is, in such case, that
a written agreement is joint; 2 Campb. 640;
3 id. 49, 51, n.; otherwise of verbal con-
tracts; 1 Ad. & K. 691; 8 B. & Ald. 89; 1
Bingh. 201.

Alien enemies may be sued ; Broom, Part.
18-21; 1 W. Blackst. 80; Cro. Lliz. 516 ;4
Bingh. 421 ; Comyns, Dig. Abatement (£ 3) ;
and, of course, alien friends.

Assignees of a mere personal contract can-
not, in_general, be sued; of covenants run-
ning with the realty may be, for breach aiter
assignment; 2 Saund. 304, n. 12; Woodf.
Landi, & T. 113; 1 Fonbl. Eq. 859, n. y; 3
Salk. 4; 7 Term, 312; 1 Dall. 210; butnot
after an assignment by him; Bacon, Abr.
Covenant (E 4). See, on this subject,
Bouvier, Inst. 162. >

Assignees of bankrupts cannot be sued as
such at law; Cowp. 134; Chitty, PL 11, n.

t).
¢ )Bankrupts after discharge cannot be sued.
An insolvent after discharge may be sued on
his contracts, but his person is not liable to
arrest in a suit on a debt which was due at
the date of his discharge; Dougl. 93; 8
East, 311 ; 1 Saund. 241, n. 5; Ingr. Insolv.
3871.

See CoNFLICT OF LAWS ; BANKRUPTCY ;
INsoLVENCY. )

Corporations must be sued by their true
names; 7 Mass. 441; 2 Cow. 778; 15 1L
185; 4 Rand. 859; 2 Blatchf. 343. The
suit may be brought in the United States
courts by a citizen of a foreign state ; 2 How.
497.  Assumpsit lies against a corporation
aggregate on an express or implied promise,
in the same manner as against an individual ;
3 Halst. 182; 3 S. & R. 117; 4 id. 16; 12
Johns. 281 ; 44 id. 1185 7 Cra. 297; 2 Bay,
109 ; 10 Mass. 397; 1 Aik. 180; 9 Pet. 541
3 Dall. 496; 1 Pick. 215; 2 Conn. 260; 5
Q. B. 547.

Executors and administrators of a de-
ceased contractor or the survivor of several
point contractors may be sued; Hamm.
Part. 156 ; but not if any of the original con-
tractors survive; 6 S. & R. 272; 2 Wheat.
344,

The liability does not commence till pro-
bate of the will ; 2 Sneed, 58. The executor
or administrator de bonis non of a deceased
person is the proper defendant; Broom, Part.
197.

The liability is limited by the amount of
assets, and does not arise on subsequent
breach of a covenant which could be per-
formed only by the covenantor; Broom,
Part. 118. They, or real representatives, may
be parties, at election of the plaintiff, where
both are equally liable; 1 Lev. 189, 303.

Foreign governments cannot be sued to en-
force a remedy, but may be made defendants
to give an opportunity to appear ; 14 How. Pr.
517. A foreign sovereign cannot be sued for
any act done by him in the character ot a sov-
ereign prince; 2 H. L. C.1; 17 Q. B. 171;
it would appear most probably that he can in
no case be made delendant in an action;
Dicey, Part. *5; but see 10 Q. B. 656.

Heirs may be liable to suit under the an-
cestor’s covenant, if expressly named, to the
extent of the assets received; Broom, Part.
118 ; Platt, Cov. 449.

Husband may be sued alone for breach of
Jjoint covenant of himself and wife ; 15 Johns.
483; 17 How. 609, and must be on a mere
personal contract of the wife made during co-
verture; Comyns, Dig. Pleader (2 A 2); 8
W. Raym. 6; 1 Lev. 25; 8 Term, 545; 2 B.
& P. 105; 1 Taunt. 217; 4 Price, 48; 16
Johns. 281; even if made to procure neces-
sarics when living apart; 6 W. & 8. 346
may be on a new promise for which the con-
sideration is a debt due by the wife before
marriage; Al 72; 7 Term, 348; but such
promise must be express; Broom, Part. 174;
and have some additional considerations, as
forbearance, ete.; 1 Show. 183; 11 Ad. &
L. 4388, 451; on lease to both made during
coverture ; Comyns, Dig. Baron § F. (2 B);
on lease to wife dum sola, for rent accruing
during coverture, or to wife as executrix;
Broom, Part. 178 ; Comyns, Dig. Baron & F.
(T); 1 Rolle, Abr. 149; not on wife’s con-
tracts dum sola after her death ; 3 Mod. 186;
Rep. temp. Talb. 178; 3 P. Wms, 410; ex-
cept as administrator; 7 Term, 850; Cro.
Jac. 257; 1 Campb. 189, n. )

He is liable, after the death of the wife, in
cases where he might have been sued alone
during her lifetime.

Idiots, lunatics, and non compotes mentis,
generally, may be sued on contracts for nec-
essaries; 2 M. & W. 2. See APPEARANCE.

Infants may be sucd on their contracts for
necessaries; 10 M. & W. 195; Macph. Inf.
447. Ratification in due form ; 11 Ad. & E.
934 ; after arriving at full age, renders them
liable to suit on contracts made before.

Partner is not liable to suit by his co-part-
ners. A sole ostensible partner, the others
being dormant, may be sued alone by one
contracting with him; Broom, Part. 172.

Survivor of two or more joint contractors
must be sued alone; 1 Saund. 291, n. 2; 2
Burr. 1196. A sole surviving partner may be
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sued alone; Chitty, Pl 152, noted; 1 B. &
Ald. 29,

In actions ex delicto.
Plaintiffs.

The plaintiff must have a legal right in the
property affected, whether real; 2 Term,
684; 7 id. 50; Broom, Part. 202; Co. Litt.
240 b; 2 Bla. Com. 185; or personal; 11
Cush. 55; though a mere possession is suffi-
cient for trespass, and trespass quare clausum ;
Cro. Jac. 1225 11 East, 65; 4 B. & C. 591;
2 Bingh. ~. ¢. 98; 1 Ad. & E. 44; and the
possession may be constructive in case of tres-
pass for injury to personal property ; 1 Term,
450; 6 Q.B. 606; 5 B. & Ald. 603; 1 Hill,

N. Y. 311. The property of the plaintiff

may be absolute; 8 Campb. 187; 5 Bingh.
305; 1 Taunt. 190; 1 C. B 672; or special.
See 7 Term, 9; 4 B. & C. 941; 3 Scott, N.
8. 858.

Agents who have a qualified property in
goods may maintain an action of tort in their
own names for injury to the goods.

A principal may sue in the name of his
agent for a talse representation to the agent;
12 Wend. 176.

Assignees of property maysue in their own
names for tortious injuries committed after
the assignment; 4 Bingh. 106; 3 Maule & S.
7; 5 id. 105; 1 Ad. & E. 580; although it
has never been in their possession; 9 Wend.
80; 2 N.Y.293; 1 EI])) Smith, 522; 8 B.
& C.270; 5 B. & Ald. 604; Wms. Saund.
252 a, n. (7).

Otherwisc of the assignee of a mere right
of action; 12 N. Y. 822; 18 Barb. 500; 7
How. 492. Seel15N. Y. 432. Assigneesin
insolvency may sue for torts to the property ;
6 Binn. 186; 8 S. & R. 124; but not to the
person of the assignee; W. Jones, 215.

Ezecutors and administrators cannot, in
general, sue in actions ex delicto, as such ac-
tions are said to die with the plaintiff'; Broom,
Part. 212; 18 N. Y. 822, See PERsONAL
Acrion. They may sue in their own names
for torts subséquent to the death of the de-
ceased ; 11 Rich. 863.

Heirs and devisors have no claim for torts
committed during the lifetime of the ancestor
or devisor; 2 Inst. 305.

Husband must sue alone for all injuries to
his own property and person; § Bla. Com.
143; 2 Ld. Raym. 1208; Cro. Jac. 475; 1
Lev. 8; 2 id. 20; including personalty of the
wife which becomes his upon marriage; 1
Salk, 141; 6 Call, 55; 13 N. H. 283; Cro.
Eliz. 183; 6 Ad. & E. 259; 27 Vt. 17;
Hempst. 64; and including the continuance
of injuries tosuch property commenced before
marriage ; 1 Salk. 141; 6 Call, 55; 1 Selw.
N. P. 656; in replevin for timber cut on land
belonging toboth ; 8 Watts, 412 ; for personal
injuries to the wife for the damages which he
sustains ; 8 Bla. Com. 140 ; Chitty, Pl. 718,
n.; 4 B. & Ald. 523; 4 Towa, 420; as in
battery ; 2 Ld. Raym. 1208; 8 Mod. 842;
2 DBrev. 170; slander, where words are not

actionable per se; 1 Lev. 140 ; 3 Mod. 120;
4 B. & Ad. 514; 22 Barb. 896; 2 Hill, N.
Y. 309; or for special damages; 4 B. & Ad.
514. .

He may sue alone, also, for injurics to per-
sonalty commenced before marriage and con-
summated afterwards; 2 Lev. 107; Ventr.
26035 2 B. & P. 4¢7; and the right survives
to him after death of the wife in all cases
where he can sue alone; 1 Chitty, Pl 75;
Viner, Abr. Baron & F. (G); for cutting
trees on land held by both in right of the
wife; 16 Pick. 285; 1 Rop. Husb. & W.
215; and generally, for injury to real estate of
the wife during coverture; 18 Pick. 110; 20
Conn. 296: 2 Wils. 414; although her in-
terests be reversionary only; 5 M. & W.
Exch. 142,

Infants may sue by guardian for torts;
Broom, Part. 238.

Lessors and reversioners, generally, may
have an action for injury to their reversions;
Broom, Part. 214,  Duamage necessarily to
the reversion must be alleged and shown; 1
Maule & 8. 234; 11 Ad. & E. 40; 5 Bingh.
153; 10 B. & C. 145.

Lessees and tenants, generally, may sue
for injuries to their possession j 4 Burr. 2141;
3 Lev. 209; Selw. N. P. 1417; Woodf.
Landl. & T. 661.

Married woman must sue alone for injury
to her separate property ; 29 Barb. 512; es-
pecially after her husband’s death ; 87 N. H.
355. '

The restrictions on her power to sue are
the same as in actions ex contractu; Broon,
Part. 283. Actions in which she might or
must have joined her husband survive to her.
Rolle, Abr. 849 (A).

Master has an action in tort for enticing
away an apprentice; 3 Bla. Com. 342; 3
Burr. 18455 3 Maule & 8. 191; and, upon
the same principle, a parent for a child; 1
Halst. 322; 4 B. & C. 660; 4 Litt. 25;
and for personal injury to his servant, for
loss of time, expenses, etc.; 8 Bla. Com.
342,

For seduction or debauchery, a master;
Broom, Part. 227; 4 Cow. 422; and if any
service be shown, a parent; 2 M. & W, 542;
6 id. 56; 2 Term, 166; has his action,

Survivor, whether sole or several, must sue
for a tortious injury, the rule being that the
remedy, and not the right, survives; Broom,
Part. 212; 1 Show. 188; 2 Maule & 8. 225.

Tenants in common must sue strangers
separately to recover land; 15 Johns. 479;
1 Wend. 380.

A tenant in common may sue his co-tenant,
where there has been actual ouster, in eject-
ment; Littleton, § 322; 1 Campb. 173; 11
East, 49; Cowp. 217; or trespass quare
clausum; 7 Penn. 897; and trespass for
mesne profits after recovery; 3 Wils. Ch.
118, Where there is a total destruction or
conversion of the property, one tenant in
common may sue his co-tenant in trespass;
Co. Litt. 200 a, b; Cro. Eliz, 157; § B. &

-
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C. 257; or in trover; Selw. N. P. 13665 1
Term, 658; 2 Ga. 78; 2 Johns. 468; 8 id.
175; 9 Wend. 338 ; 21 4d. 72; 6 Ired. 388.
For a misfeasance, waste, or case in the na-
ture of waste, may be brought.

Defendants.

The party committing the tortious act or
asserting the adverse title is to be made de-
fendant : as, the wrongful occupant of land,
in ejectment; 7 Term, 327; 1 B. & P. 573
the party converting, in trover; Broom, Part.
246 ; making fraudulent representations; 3
Term, 56 ; 5 Bingh. N. ¢. 97; 3 M. & W.
532; 4 id. 337. The act may, however, have
been done by the defendant’s agent; 2 M. &
W. 650 ; his mischievous animal; 12 Q. B.
29; or by the plaintiff himself, i’ acting with
due care and suffering from the defendant’s
negligence ; 1 Q. B. 29; 1 Ld. Raym. 738;
10 11I. 425. .

Agents and principals; Story, Ag. § 625;
Paley, Ag. 294 ; are both liable for tortious
act or negligence of the agentunder the direc-
tion; 1 Sharsw. Bla. Com. 431, n.; orin the
regular course of employment, of the princi-
pal ; 10 IIl. 425; 1 Mete. Mass. 550.  Sce
2 Denio, 115; 5 id. 639. As to the agent of
a corporation acting erroneously .without
malice, see 1 East, 555.

Subsequent ratification is equivalent to
prior authority ; Broom, Part. 259.

Agents are liable to their prineipals for con-
version; 14Johns. 128; 8 Peon. 442.

Assignees are liable only for torts com-
mitted by them: as, where one takes property
from another who has possession unlawfully ;
Bacon, Abr. Actions (B.); or continues a
nuisance ; 2 Salk. 460; 1 B. & P. 409.

Bankrupts; 3 B. & Ald. 408; 2 Denio,
78; and insolvents; Broom, Part. 284; 2
Chitty, Bail. 222; 2 B. & Ald. 407; 9
Johns. 161; 10 id. 289; 14 id. 128; are
liable even after a discharge, for torts com-
mitted previously.

Corporations are liable for torts committed
by their agents; 7 Cow. 485; 2 Wend. 452;
17 Mass. 5033 4 S. & R. 163 9 id. 94; 2
Ark. 255; 4 Ohio, 500; 4 Wash. C. C.106;
5 Ind. 252; but not, it seems, at common
law, in replevin; Kyd, Corp. 205; or tres-
pass quare clausum; 9 Ohio, 81.

Death of a tort-feasor, at common law,
takes away all cause of action for torts dis-
connected with contract; 5 Term, 651; 1
Saund. 291 e.  But actions against the per-
sonal representatives are provided for by sta-
tute in most of the states, and in England by
stat. 3 & 4 Will. IV, c. 42, §2.

Ezxecutors and administrators, at common
law, are liable for the continuance of torts
first committed by the deceased ; W. Jones,
173; 5 Dana, 34; see 28 Ala. N. 5. 360;
but such continuance must be laid to be, as it
really is, the act of the executor ; 1 Cowp.
373; Will. Exec. 1358; 13 Penn. 54; 1
Harr. Mich. 7.

Iusband must be sued alone for his torts,

and in detinue for goods delivered to himself
and wife ; 2 Balstr. 308; 1 Leon. 312.

He may be sued alone for a conversion by
the wife during coverture; 2 Rop. Husb. &
W. 127,

Idiots and lunatics are liable, civilly, for
torts committed; Hob. 134; Bacon, Abr.
Trespass (G); though they may be capable
of design; Broom, Part. 281. But it the
lunatic is under control of chancery, pro-
ceedings must be in that court, or it will con-
stitute a contempt; 3 Paige, Ch. 199.

Infants may be sued in actions ex delicto,
whether founded on positive wrongs or con-
structive torts ; Broom, Part. 280; Co. Litt.
180 b, n. 4; as, in detinue for goods deliv-
ered for a specific purpose; 4 B. & P. 140,
for tortiously converting or fraudulently ob-
taining goods; 3 Pick. 492; 5 Hill, N. Y.
391; 4 M’Cord, 387; for uttering slander;
8 Term, 337; but only if the act be wholly
tortious and disconnected from contract; 8
Term, 35; 6 Watts, 1; 6 Cra. 226.

Lessor and lessee are respectively liable for
their part of the tort in case of a wrong com-
menced by one and continued by the other:
as, for example, a nuisance; 2 Salk. 460;
Broom, Part. 253; Woodf. Landl. & T. 671.

Master is liable for a negligent tortious act
or default of his servant while acting within
the scope of his employment; 6 Cow. 189;
1 Pick. 465; 2 Gray, 181; 23 N. H. 157;
16 Me. 241; 5 Rich. 44; 18 Mo. 362; al-
though not in his immediate employ ; 5 B. &
C. 554; 8 Ad. & E. 109; see 3 Gray, 349;
for the direct effect of such negligence; 17
Mass. 132; but not to one servant for the
neglect of another engaged in the same gene.
ral business; 36 Eng. L. & Eq. 486; 8 Cush.
270; 23 Penn. 384; 15 Barb. 574; 6 Ind.
205; 22 Ala. N.8.294; 23 Me. 269; 4
Sneed, 36; see 5 Du. N. Y. 39; 37 E. L. &
E. 281; if the servant injured be not unme-
cessarily exposed; 28 Vt. 59; 6 Cal. 209;
4 Sneed, 36.

And the servant is also liable; 1 Sharsw.
Bla. Com. 431, n. For wiltul acts; 9 C. &
P. 607; 3 Barb. 42; for those not commit.
ted while in the master’s service; 26 Penn.
482; or not within the scope of his em-
ployment, he alone is liable.

Partners may be sued separately for acts
of the firm, its agents or servants; 4 Gill,
406; 1 C. & M. 93; 17 Mass. 182; 1 Mete.
Mass. 560; 11 Wend. 571; 18 d. 175.

PARTITION. The division which is
made between several persons of lands, tene-
ments, or hereditaments, or of goods and chat-
tels which belong to them as co-proprietors.
The term is more technically applied to the
division of real estate made between co-par-
ceners, tenants in common, or joint tenants.

Voluntary partition is that made by the
owners by mutual consent. It is effected by
mutual conveyances or releases to each person
of the share which heis tohold, executed by the
other owners. Cruise, Dig. tit. 32, c. 6, § 14.

Compulsory partition is that which takes
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place without regard to the wishes of one or
more of the owners.

At common law the right of compulsory
partition existed only in cases of co-parcenary;
Litt. § 264. By statutes of 31 Henry VIII ¢.
1 and 32 ¢d. ¢. 2, the right was extended to
joint tenants and tenants in common. These
statutes have been generally re-enacted or
adopted in the United States, and usually with
increased facilities for partition; 4 Kent, 362,
ete.; Co. Litt. 175 a; 2 Bla. Com. 185, note
¢; 16 Vin, Abr. 217; Allnatt, Part. Parti-
tion at common law is effected by a judgment
of the court and delivering up possession in
pursuance of it, which concludes all the par-
ties to it. In England the writ of partition
has been abolished by stat. 3& 4 Wm. IV.c.
27, § 36.

Courts of equity also exercise jurisdiction
in cases of partition where no adequate rem-
edy could be had at law, as where the titles to
the estates in question are such as are cogniz-
able only in equity or where it is necessary to
award owelty of partition. This jurisdiction
was first settled in Elizabeth’s time, and has
increased largely on account of the peculiar
advantages of the chancery proceeding; 1
Spence, Eq. 654. Nor have the increased
facilities grafted by statute upon the common
law proceeding ousted the jurisdiction; 1
Story, Eq. § 646, et seq.; 1 Fonbl. Eq. book
1, ¢. 1, § 3, note (b).

Partition in equity is effected by first as-
eertaining the rights of the several parties in-
terested; and then issuing a commission to
make the partition required; and finally on
return of the commissioners and confirmation
thereof by decreeing mutual conveyances be-
tween the parties; Mitf. Eq. PL. 120; 2 Se.
& L. 371. For an abstract of the laws of
the several states on this subject, see 1 Hill.
R. P. c. 55.

PARTNERS. Members of a partnership.

Ostensible partners are those whose names
appear to the world as partners, and who in
veality are such.

Nominal partners are those who are held
out as partners but who have no interest in
the firm or business.

Dormant partners ave those whose names
and transactions as partners are professedly
concealed from the world.

Special partners are those whose liabilities
are limited by statute to the amount of their

. respective contributions. Ordinarily a special
partner is associated with at least one general
partoer by whom the business is managed, but
i the ¢ partnerships limited’’ organized
under recent statutes, all the parties have a
limited liability.

Who may be.

General rule. Persons who have the legal
capacity to make other contracts may enter
into that of partnership; Lind. Part. *77; 1
Col. Part. § 11.

Aliens. An alien friend may be a partner ;
Lind. Part. *78; Co. Litt. 129 b. An alien

enemy cannot enter into any commercial con-
tract; 1 Kent, *66-69; 8 Term, 548; 16
Johus. 438; 7 Pet. 586.

Corporations. There is no general princi-
ple of law which prevents a corporation from
being a partner with another corporation, or
with ordinary individuals, except the princi-
ple that a corporation cannot lawfully employ
its funds for purposes not authorized by its
constitution ; Lind. Part. *86; 46 Conn. 136;
Grant, Corp. 5; 5 Gray, 58.

Firms. Two firms may be partners in one
jointfirm ; 1 Ab. Pr. 2433 1 Fed. Rep. 800.

Infunts. An infant may contract the rela-
tion of partner, ashe may makeany trading con-
tract which is likely to prove for his advantage;
17 Gratt. 508 ; 8 Taunt. 85; 5 B. & Ald. 147,
Such a contract made by a person during in-
fancy is voidable and may be aflirmed or dis-
aflirmed by him at majority ; Story, Part. §
7; 42 Mich. 134; but whether he may dis-
aftirm before majority is doubtful; 31 Mich,
182; Ewell’s Lead. Cas. 92, 96 ; Lind. Part.
*80 n.,and *83 ; unless he gives notice of disaf.
firmance,or in some manner repudiates this con-
tract within a reasonable time after becoming
of age, he will be presumed to have ratified it;
8 Taunt. 35; Story, Part. § 7; 9 Vt. 368;
and his liability relates back to firm contracts
made during his minority ; 2 Hill, 8. C. 479;
21 Mich. 804. Asto what amounts to a rati-
fication, see 2 Hill, 8. C. 479 ; 123 Mass. 88.
The person with whom the minor contracts will
be bound by all the consequences; 2 Stra. 937;
2 Maule & 8. 205; 1 Watts, 412; 3 Green,
N. J. 343.

Lunatics. A lunatic is probably not abso-
lutely incapable of being a partner; Lind. Part.
*84; since the insanity of a partner does not
per 8¢ dissolve the firm, but simply amounts
toa sufficient cause for a court of equity to de-
cree adissolution ; 1 Cox, Ch. 107; 2 M. & K.
1255 15 Johns. 57. Whether a contract by a
lunatic to become a partner can in all cases be
avoided by him, is, perhaps, unsettled ; Story,
Part. § 7, n. 1.

Married women. Married women, at
common law, are incapable of becoming
partners, since they are generally unable
to contract or engage in trade; Story,
Part. § 10; 3 De G. M. & G. *¥18; Lind.
Part. *84. But where a married woman is
authorized by custom, statute, or otherwise (e.
g. because her husband is an alien, or on ac-
count of a divorce a mensa et thoro) to trade
asa feme sole, she may probably be a partner;
52 Miss. 402; Story, Part. § 10; Pars. Part.
25. The mere consent of her husband to her
trading as a feme sole does not necessarily
permit her to become a partner ; Story, Part.
§ 12. In some states a married woman may
he a partner as to her separate estate; 74
Penn. 448. In 10 Paige, Ch. 82, it was held
that a married womar, by acting as partner
and continuing the business after her hus-
band’s death, created a partnership from the
beginning.

Number of persons. Generally speak-

S
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ing, the common law imposes no restric-
tion as to the number of persons who may
carry on trade as partners; 1 Col. Part. § 10;
27 Ind. 399. But a parinership cannot con-
sist of but one person; 46 Mich. 449,

Who are partners.
. See PARTNERsHIP; 15 Am. L. Rev. 785.

Powers of partners.

General rule. It has been customary to
derive the authority of a partner from an as-
sumed relation of mutual agency between the
members of the firm, and 1t is true that the
firm is responsible for whatever is done by
any of the partners while acting for it within
the limits of the authority conferred by the
nature of the business carried on; 6 Bing.
792; 8 H. L. C. 268; Lind. Part. ¥236;
Poth. Part. c¢. 5, n. 90; 4 Exch. 623; 36
Penn. 498; 58 Mo. 532; 45 Miss. 499; 59
Ala. 886. It is perhaps more accurate to
trace a partner’s power to his standing as a
co-principal, and to cousider his agency an
incident of this relation; 5 Ch. Div. 458; L.
R. 7 Ex. 218. Whatever the source of a
partner’s power, it is as a rule limited to acts
mcident to carrying on, in the usual way, the
particular business in which the firm is en-
gaged, and each partner has the power to
manage the ordinary business of the firm, and,
consequently, to bind his co-partners, whether
they be ostensible, dormant, actual, or nomi-
nal; 7 East, 210; 2 B. & Ald. 673; 1 Cr. &
J. 316 ; by whatever he may do, in the course
of such management, as entirely as to bind
himself. But the acts of a partner wholly
unconnected with the business of the partner-
ship do not bind the firm; 4 Exch. 623; 2
B. & Ald. 678; 8 Me. 320; 15 Pick. 290; 8
Johns. Ch. 23 Story, Part. § 112-113 and n.

In special cases.

Accounts. One partner can bind his firm
by rendering an account relating to a partner-
ship transaction ; 8 CL. & I. 121 ; Lind. Part.
*264.

Actions.  One partner can bring an action
on firm account in his own and his co-partners’
names without their consent, but they are en-
titled to indemnity if he sues against their
will; Lind. Part. *473; 2 Cr. & M. 318;
67 Mo. 568. This power of a partner sur-
vives the dissolution of the firm; 1 E. D.
Sm. 423. One partner cannot, as a rule, sue
in his own name for a firm debt; the suit
must be in the names of all; Penn. N. J. 711.

Appearance, entering an. In an action
against partners, one may enter an appear-
ance for the rest, or authorize an attorney to
do so; 7 Term, 207; 17 Vt. 531; 4 Kan.
240. But not after dissolution of the firm; 2
McCord, 311. Nor can one partner bind his
co-partners personally and individually by en-
tering an appearance for them when they are
not within the jurisdiction, nor served "with
process; 9 Cush. 390; 11 How. 165.

Arbitration.  As a general rule one part-

ner cannot bind the firm by submitting any of
its affairs to arbitration, whether by deed or
parol ; 3 Kent, 49; 38 Bingh. 101; 1 Cr. M.
& R. 681; 38 C. & B. 742 35 Mich. 5; 40
Vt. 460; 19 Johns. 137; 1 Pet. 221. The
reason given being that such a power is un-
necessary for carrying on the business in the
ordinary way; Lind. Part. ¥266.

This rule has not been universally adopted,
and in Pennsylvania, Kentucky, and Illinois
one partner may bind the firm by submission
to arbitration, by an agrcement not under
seal; 89 Penn. 453; 3 T. B. Monr. 435; 25
Ill. 481 and see Wright, Ohio, 420. :

Assignments. The right of a partner to
dispose of the property of the firm extends
to the assignment of at least a portion of it
as security for antecedent debts, as well as for
debts thereafter to be contracted on account
of the firm ; Story, Part. § 101; 5 Cra. 289;
58 Mo. 532; 17 Vt. 394, The assignment
may be for the benefit of one or of several
creditors; 4 Day, 428 ; 6 Pick. 360 ; 5 Watts,
22. Although the authorities differ, the better
opinion seems to be that one partner cannot,
without the knowledge or consent of his co-
partners, assign all the property of the firm
to a trustee for the benefit of creditors; 18
Minn. 43 ; 34 Mo. 329; 50 Ala. 251; 29 Ohio
St. 441; 32 Wisc. 444; 17 Vt. 390; Lind.
Part. ¥266 n.

Bills of exchange and promissory notes.

A partner may draw, accept, and indorse bills’

and notes in the name, and for the use of the
firm, for purposes within the scope of the
partnership business; Story, Part. § 102; 7
Term, 210; 20 Miss. 226; 119 Mass. 215; 78
III. 234, A restriction of this power by agree-
ment between the partners does not affect
third persons unless they have notice of it;
27 La. An. 352; 44 Miss. 283. This power
cannot be exercised after dissolution of the
firm; 42 Mich. 110; 51 Cal. 531; unless
such dissolution be without proper notice ; 130
Mass. 591. A bill or note made by one part.-
ner in the name of the firm is prime facie
evidence that it was executed for partnership
purposes; 31 Mich. 873 ; 34 Penn. 344; 16
Wend. 505; 44 Miss. 283.

A partner has no.implied authority to in-
dorse a note made payable to a co-partner,
although for firm account; 64 Ga. 221 ; nor
to bind the firm as a party to a bill or note
for the accommodation of or as a mere surety
for another; 2 Cush. 800; 19 Johns. 154; 5
Conn. 574; 21 Miss. 122; 31 Me. 452; 3
Humph, 597; unless by special authority im-
plied from the nature of the business or pre-
vious course of dealing ; 8 Kent, 46 ; 3 Humph,
597; 4 Hill, N. Y. 261; and the burden is on the
holder of the instrument to show such author-
ity; 19 Johns. 154; 2 Cush. 314, 815; 2
Penn. 177; 21 Miss. 122; 22 Me. 188, 189,
Direct or positive proof is not necessary ; the
authority or ratification may be inferred from
circumstances; 2 Cush. 309; 22 Me. 188,
189; 14 Wend. 1383; 2 Litt. 41; 10 Vt.
268.

e
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Borrowing money. One partner may bor-
row money on the credit of the firm, when it
is necessary for the transaction of the partner-
ship business in the ovdinary way; Lind.
Part. *¥269; 8 Ves. 540; 115 Mass. 388 ; 62
Penn. 393 ; 75 I1l. 6293 61 Ala. 143.

Checks. One partner has the implied pow-
er to bind the firm by checks drawn on its
bankers in the partnership name; 8C. B. ~.
8. 442; DPars. Part. §§ 102-102 a. Such
checks must not be post-dated; L. R. 6 Q.
B. 209.

Compromise. A partner may compromise
with the debtors or creditors of the firm;
Story, Part. § 115; 80 Conn. 1; 7 Gill, 49;
and sce 10 Conn. 269.

Confession of judgment. One partner can-
not, by confessing a voluntary judgment
against the firm, bind his co-partners, unless
actually brought into court by service of pro-
cess against him and his co-partners. But a
Jjudgment so confessed will bind the partner
who confessed it; 3 C. B. 742; Lind. Part.
*474, notes ; 86 Penn. 458; 13 lowa, 496 ; 32
Vt. 709 ; 30 La. An. 692 ; but see 13 Ab.
Pl. 192; 22 How. 209; and 32 La. An. 607;
where it was held that a ¢ commercial part-
ner’”” has a right to confess judgment on behalf
of the firm.

Contracts. A partner has the power to
bind the firm by simple contracts within the
scope of the partnership business; 15 Mass.
755 5 Pet. 529; Lind. Part. ¥275 n.

It has been held, however, that a partner,
without authority express or implied from cir-
cumstances, cannot bind the firm by a contract
to convey the partnership real estate unless
the contract is subsequently ratified ; 5 Hill,
N. Y. 107.

Debts. One partner may receive debts due
the firm, and payment to him by the debtor
extinguishes the claim; 12 Mod. 446; 1
Wash. Va. 77; 2 Blackf. 871; 14 La. An.
681; 4 Binn. 375; even after dissolution;
15 Ves. 198. A partner may also bind the
firm by assenting to the transfer of a debt due
to it, as the transfer of the firm’s account from
one banker to another; 2 H. & N. 326. But
a partner cannot employ the partnership
funds to pay his own pre-existing debt, with-
out the express or implied consent of his co-
partners; 18 Conn. 294; 12 Pet. 221 ; Lird.
Part. *277 n. (2); 31 Ala. 532; 28 Ohio
St. 55; 94 Penn. 31.

Deeds. One partner has noimplied author-
ity to bind his co-partners by a deed, even for
adebt or obligation contracted in the ordinary
course of commercial dealings within the
scope of the partnership business; Story,
Part. §117; 7 Term, 207; 3 Kent, 47; 11
Ohio St. 2238 5 26 Vt. 154, Such an instru-
ment binds the makeronly ; 62 Penn. 393;
7 Ohio St. 463. But a deed made by one part-
ner in the name and for the use of the firm
will bind the others if they assent to it, or
subsequently adopt it ; and this consent or
adoption may be by parol; 26 Vt. 154; 11
Pick. 400. One partner may convey by deed

property of the firm which he might have
conveyed without deed. The seal in such a
case would be surplusage ; 2 Ohio St. 478 ; 5
Hill, N. Y. 107; 7 Mete. 244 ; 8 Leigh, 415;
Lind. Part. 279 n.

Distress.  Where 4 lease has been granted
by the firm, any partner may distrain or ap-
point a bailiff to do so; 4 Bing. 562, and cases
there cited.

FEirm  property. Each partner has the
power to dispose of the entire right of his co-
partrers in the partnership effects, for the pur-
poses of the partnership business and in the
name of the firm; Story, Part. § 9. This
power is held not to extend to real estate,
which a single partner cannot transfer without
special authority ; Story, Part. § 101; 1
Brock. 456 ; 3 McLean, 27. Since the power
to transfer the firm property must be exer-
cised for the ordinary purposes of the partner-
ship business, itis held that a partner’s employ-
ment of firm capital in a new partnership,
which he forms for his firm with third persons,
charges him for a conversion of the fund to
his own use; 25 Ohio St. 180.

Guarantees. A partner derives no autho-
rity from the mere relation of partnership to
bind the firm as guarantor of the debt of
another; 5 Q. B. 833; 4 Exch. 623; Lind.
Part. #281; 31 Me. 454 ; 21 Miss. 1223 85
Penn. 517. If the contract of guaranty is
strictly within the scope of the firm business,
one partner may bind the firm by it} 41
Iowa, 518.

Insurance. Ome partner may effect an
insurance of the partnership goods; 4 Camp.
665 1 M. & G. 130, The assignment of a
partner’s interest in the firm stock without
the insurer’s consent, does not violate a policy
of insurance upon it; 27 Ohio St. 1.

Leases. Inasmuch as a lease is under seal
the rule is that a partner has no power to con-
tract on behalf of the firm for a lease of a
building for partnership purposes; Lind.
Part. ¥284; 22 Beav. 606. But it is held
that a partner may bind the firm for the rent
of premises necessary for partnership pur-
poses, and so used; 47 Conn. 26; 21 La.
An. 21.

Magority, power of. The weight of av-
thority seems tobe in favor of the power of a
majority of the firm, acting in good faith, tobind
the minority in the ordinary transactions of the
partnership business; 3 Kent, 45, and note;
Story, Part. § 123, and notes; L. & R. 496 ;
33 Beav. 595; 4 Johns. Ch. 473 ; 46 Penn.
434, 27 Ala. 245; 49 Ga. 417. But see 6
Ves. 7735 16 Vin, Abr. 244; 1 Y. & J. 227;
57 Penn. 865. It is said by a learned writer
that, in the absence of an express stipulation,
a majority must decide as to the disposal of
the partnership property; 8 Chitty, Com.
Law, 284; but the power of the majority
must be confined to the ordinary business of
the partnership; 9 Hare, 326; 8 De G. & J.
123; 4 K. & J. 733; 2 Phill. 740; 14 Beav.
367; 2 De G. M. & G.49; 8 Sm. & G.176;
it does not extend to the right to change any
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of the articles therein; Story, Part. § 125;
4 Johns. Ch, 573; 32 N. H. 9; nor to en-
gage the partnership in transactions for which
it was never intended ; 3 Maule & S. 488; 1
Taunt. 241; 1 8. & S. 31. Where a ma-
jority is authorized to act, it must be fairly
constituted and must proceed with the most
entire good faith; T. & R. 525; 10 Hare,
493; 5 De G. & 8. 310.

Mortgages. A partner has no implied
power to make a legal mortgage of partner-
ship real estate; Lind. Part. *284; 2
Humph. 534. But one party may execute a
valid chattel mortgage of firm property, with-
out the consent of his co-partners; 47 Wisc.
261; 18 Minn. 282; and see 116 Mass. 289.
It has been held that a partner’s mortgage of
his separate estate to the firm is valid; 80 La.
An. 869; also that where there are firm im-
provements on a partner’s land, his mortgage
of the land carries the improvements with it to
the mortgagee without notice ; 7 Barb. 263.

Pledges of firm property. As a natural
consequence of a partner’s power to borrow
money for the firm, he may pledge its per-
sonal property for that purpose ; 3 Kent, 46;
10 Hare, 453; 7 M. & G. 607; 3 Bradw.
261. It is thought that a partner’s equitable
mortgage of firm real estate, by depositing
deeds of partnership property as a pledge,
would be valid; Lind. Part. *285.

Purchases. A partner may bind the firm
by purchasing on credit such goods as are ne-
cessary for carrying on the business in the
usual way; 2 C. & K. 828; 5 W. & 8. 564;
19 Ga. 520; 76 N. C. 139.

Receipts. The power of a partner to re-
ceipt for the firm is incident to his power to
receive money for it ; see debts; Story, Part.
§ 115.

Relative extent of each partner’s power.
In all ordinary matters relating to the part-
nership, the powers of the partners are coex-
tensive, and neither has a right to exclude
another from an equal share in the manage-
ment of the concern or from the possession
of the partnership effects; 2 Paige, Ch. 810;
16 Ves. 61; 2 J. & W. 558; Lind. Part.
*540.

Releases. 'This rule that one partner can-
not bind his co-partners by deed does not ex-
tend to releases; 10 Moore, 393; 2 Co. 68;
3 Johns. 68; 4 Gill & J. 310; 3 Kent, 48.
As a release by one partner is a release by
all; Lind. Part. ¥293; 2 Rolle, Abr. Re-
lease, 410 D; 21 IIl 604; 37 Vt. 573; so
a release to one partner is a release to all; 5
Gill & J. 314; 23 Pick. 444.

Sales. A partner has power to sell any of
the partnership goods; Cowp. 445; 3 Kent,
44; see 2 Stark. 287; even the entire
stock if the sale be free from fraud on the
part of the purchaser; and such sale dissolves
the firm, although <the term for which it was
formed has not expired; Lind. Part. ¥295,
n.; 24 Pick. 89; 5 Watts, 22; 59 Ala, 838.
See, contra, 8 Bosw. 495. A sale by one
partner of his share of the stovk dissolves the
firm and gives the purchaser the right to an

account; 50 Cal. 615. A bona fide sale of
all the partnership effects by one partner to
another is valid, and the property becomes
separate estate of the purchaser, although the
firm and both partners are at the time insol-
vent; 9 Cush. 553; 21 Conn. 130; 21 N. H.
462.

Servants. One partner has the implied
power to hire servants for partnership pur-
poses; 9 M. & W. 79; 74 Penn. 166; and
probably to discharge them, though not
against the will of his co-partner; Lind.
Part. *296.

Specialties. As a rule, the relation of
partnership gives a partner no authority to
bind his co-partners by specialty; Story,
Part. § 117; and see Deeds and Morigages.
But it has been held that a partner may bind
his firm by an executed contract under seal,
because the firm is really bound by the act,
and the seal is merely evidence; 38 Penn.
231; and as stated above, a partner may
bind his firm by a release under seal. A
lender may diregard a specialty executed by
one partner, for a loan, and recover from the
firm in assumpsit; 98 111, 27,

Warranties. It is laid down as a general
rule that a partner has no implied authority
to bind the firm by a warranty; Parsons,
Part. *217. But the question is always open
to evidence, and a warranty by one partner
is held to bind the firm, when it is shown to
be incident to the business; 2 B. & Ald. 679.

Liabilities.

General rule. If an act is done by one
partner on behalf of the firm, and it ecan be
said to have been necessary for the carrying
on of the partnership business in the ordinar
way, the firm will primd facie be liable, al):
though in point of fact the act was not author-
ized by the other partners; but if the act
cannot be said to have been necessary for the
carrying on of the partnership business in the
ordinary way, the firm will primd facie not
be liable; 10 B. & C. 128; 14 M. & W. 11;
Lind. Part. ¥237. As to reason for such lia-
bility, see Powers, supra.

Concerning matters relating to admissions.
It is 1aid down as a general rule that partners
are bound by the admissions, representations,
and acknowledgments of one of their number,
concerning partnership transactions; Story,
Part. § 107; Parsons, Part. 201; 1 Harr. N,
J. 41, A better rule seems to be that the
admissions of one partner with reference to a
partnership transaction are evidence against
the firm; Lind. Part. #¥264; 2 C. & P. 232;
1 Stark. 81; but not necessarily conclusive
evidence ; Lind. Part. ¥264; 2 K. & J. 491 ;
5 Stew. N. J. 828. Itis held that the ad-
mission of one partner in legal proceedings
is the admission of all; Story, Part. § 107;
1 Maule & S. 259; 1 Camp. 82; 40 Md. 499;
68 Ind. 110; 47 Mo. 346; 4 Conn. 326; 15
Mass. 44; 2 Wash. C. C. 388.

Agreements inter se. No arrangement
between the partners themselves can limit or
prevent their ordinary responsibilities to third
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persons, unless the latter assent to such ar-
rangement; 2 B. & Ald. 679; 3 Kent, 41;
5 Mas. 187, 188; 5 Pet. 129; 3 B. & C.
427. But where the creditor has express notice
of a private arrangement between the part-
ners, by which either the power of one to
bind the firm or his liability on partnership
contracts is qualified or defeated, such creditor
will be bound by the arrangement; 12 N.
H. 275; 4 Ired. 129; 38 N. H. 287; 6 Pick.
872; 4 Jolmns. 251; 5 Conn. 597, 598; 1
Campb. 404 ; 5 Bro. P. C. 489.

Attachment. A partner’s interest in afirm
is liable to attachment by his creditors; Pars,
Part. 382; 7 C. B. 229; 2 Johns. Ch. 548;
8 N. H. 252.

Contracts. See Powers, supra.

Contribution. A partner’s contribution to
the capital of his firm is a partnership debt
for the repayment of which each partner is
Liable; 119 Mass. 38. Failure of a partner
to pay his contribution in full does not entitle
his co-partner to exclude him from the busi-
ness without a dissolution; 3 C. E. Green,
385.

Debts. Each partner is liable to pay the
whole partnership debts. = In what proportion
the partners shall contribute is a matter mere-
ly among themselves; Lord Mansfield, 5
Burr. 2613, Universally, whatever agree-
ment may exist among the partners them-
selves, stipulating for a restricted responsi-
bility, and however limited may be the extent
* of his own separate beneficial interest in, and
however numerous the members of, the part-
nership, each individual member is liable for
the joint debt to the whole extent of his pro-
perty; 5 Burr. 2611; 9 East, 5165 1 V. &
B.157; 2 Des. 148; 6 S. & R. 383 ; 34 Ohio
St. 187.  In Louisiana, ordinary partners are
bound in solido for the debts of the partner-
ship; La. Civ. Code, art. 2843; each part-
ner is bound for his share of the partnership
debts, calculating such share in proportion to
the number of partners, without attention to
the proportion of the stock or profits each is
entitled to; Id. art. 2844.

An incoming partner is not liable for the
debts of the firm incurred before he became a
member, unless he assumes them by agree-
ment; 58 Penn. 179; 27 La. An. 852; 73
IIl. 381; 6 Munf. 118. But a retiring part-
ner remains liable for the outstanding debts of
the firm; 1 Taunt. 104; 4 Russ. 430.

Dormant partners. 1ormant partners are,
when discovered, equally liable with those
who are held out to the world as partners,
upon contracts made during the time they
participate in the profits of the business; 1
Cr. & J. 816; 5 Mas. 176; 9 Pick. 272; 5
Pet. 529; 2 Harr. & G. 159 ; 5 Watts, 454 ;
1 Dougl. 871; 1 H. Blackst. 37; 8 Price,
538; 21 Miss. 656; 25 Il 859. This liability
is said to be founded on their participation in
the profits; 1 Stor. 871, 376; 5 Mas. 187,
188; 5 Pet.574; 10 Vt.170; 16 Johns. 40;
1 H. Blackst. 31; 2id. 247. Anotherreason
given for holding them liable is that they

might otherwise receive usurious interest with-
out any risk ; Lord Mansfield, 1 Dougl. 371 ;
4 B. & Ald. 663; 3 C. B. 641,650 ; 10 Johns.
226. But inasmuch as a dormant partner
differs from an ostensible partner only in being
unknown as such, the liability of each must
be owing to the same cause, viz.: that they
are principals in the business, the dormant
partoer being undisclosed; L. R. 7 Ex. 218.
Sharing profits is simply evidence of this re-
lation; 5 Ch. Div. 458 ; and the usurious in-
terest theory is so palpably illogical that it
has never been accepted to any extent; 2 W.
Blackst. 997.

Dower. 1t has been held that a partner’s
widow is entitled to dower in firm lands sub-
jectto the equities of the parties; 3 Stew.
(N. J.) 415. But see 1 Ohio St. 585.
Firm debts are a lien on partnership lands
paramount to a widow’s right of dower; 8
Ohio St. 328.

Firm funds. A partner who withdraws
firm funds from the business, thereby dimin-
ishing the stock, and applies them to his own
use, 1s liable to the others for the injury; 1
J. J. Marsh. 507; 3 Stor. 101 ; and fundsso
used by a partner may be followed into his
investments; 1 Stew. (N. J.) 595.

Fraud. One partner will be bound by the
fraud of his co-partner in contracts relating o
the affairs of the partnership, made with in-
nocent third persons; 2 B. & Ald. 795; 1
Mete. Mass. 563; 6 Cow. 497; 2 CL. & F.
250 ; 7 T. B. Monr. 617 7 Ired.4; 15 Mass.
75, 81, 881; 56 Ind. 406 ; 73 Il 381; Lind.
Part. #314. This doctrine proceeds upon the
ground that where one of two innocent per-
sons must suffer by the act of a third person,
he shall suffer who has been the cause or the
occasion of the confidence and credit reposed
in such third person; 1 Mete. Mass. 562,
568. The liability, therefore, does not arise
when there is collusion between the fraudu-
lent partner and the party with whom he
deals; 1 East, 48, 53; or the latter has rea-
son to suppose that the partner is acting on
his own account; Peake, 80, 81; 2 C. B.
821; 10 B. & C. 293.

Not only gross frauds, but intrigues for pri-
vate benefit, are clearly offences against the
partnership at large, and, as such, are reliev-
able in a court of equity; 15 Ves. 227; 3
Kent, 51, 52; 1 Sim. 52, 89; 17 Ves. 298.

Insolvency. Tt has been held that the dis-
charge of the partners in insolvency, as indi-
viduals, docs not relieve them from liability
for the firm debts; 56 Cal. 631.

Judgments.  The rule is that a judgment
obtained against one partner ona firm lability
is a bar to an action against his co-partners on
the same obligation ; Lind. Part. ¥451; 3 De
G. & J. 83; 4 McLean, 51 ; 11Gill & J. 11}
see contra, 14 Bush, 777; except when they
are abroad and cannot be sued with effect;
Ewell’s Lind. Part. *451; 4 De G. & S. 199.
But in Pennsylvania and other states this rule
is changed by statute. 'Where one pavtneris
sued and judgment is given jor kim, the credi-
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tor may still have recourse to the others; 2
H. & C. 7117, '

Mismanagement.  As a rule, a partner is
not liable to the firm for the mismanagement of
its business; Penn. N. J. 717. Because it is
unreasonable to hold a partner, who acts fairly
and for the best interests of the firm accord-
ing to his judgment, liable for a loss thus un-
wittingly occasioned ; 3 Wash. C. C. 224.

Notice. A retiring ostensible partner re-
mains liable to old customers of the firm who
have no notice of his retircment ; 51 Ala. 126
57 Ind. 284 ; 83 Penn. 148. Actual notice
is not necessary to escape liability to new
customers ; Wade, Notice, 226 ; even though
the business is continued in the same firm
name; 36 Ohio St. 135, As a general rule,
notice to one partner of any matters relating
to the business of the firm is notice to all ; 40
Mich. 546; 5 Bosw. 319 ; Lind. Part. ¥287 ;
40 N. H. 267; 6 La. An. 684; 20 Johns.176.

Surviving partner. The surviving part-
ner stands chargeable with the whole ot' the
partnership debts, he takes the partnership
property by survivorship. for all purposes of
holding and administering the estate, until the
effects are reduced to money and the debts
paid; 3 Kent, 37; 5 Mete. Mass. 576, 585 ;
10 Gill & J. 404 ; 30 Me. 386 ; 3 Paige, Ch.
527; 13 Miss. 44; 18 Conn. 294. See 1
Exch. 164; Year B. 38 Edw. IIL. f. 7, t.
Accompt. The debts of the partnership must
be collected in the name of the surviving
partner; 6 Cow. 441; Story, Part. § 346;
3 Kent, 37; 4 Mete. Mass. 540. In Louisi-
ana the surviving partner does not possess the
right until he is authorized by the court of
probate to sue alone for or receive partnership
debts; 6 La. 194.

Zorts. The firm is not liable for the torts
of a partner committed outside of the usual
course of the partnership business, unless they
are assented to or adopted by its members ;
42 N. H. 25; 87 1ll. 508; 2 Iowa, 580; 4
Blatch. 129; 32 Miss. 17.  Otherwise, inre-
gard to torts committed in conducting the af-
fairs of the partnership or those assented to
by the firm; Lind. Part. #299: as, for the
negligent driving of a coach by a member
of a firm of coach proprictors; 4 B. & C.
223 ; or for the negligence of a servant em-
ployed by the firm while transacting its busi-
ness; 14 Gray, 191; or for the conversion of
property by a partner to be appropriated to
the use of the firm; 87 Ill. 508. Demand
of, and a refusal by, one partnerto deliver up
property is evidence of a conversion by the
firm; 4 Hill, N. Y. 13; 24 Weid. 169; 4
Rawle, 120.

Rights and Duties.

General rules. Good faith, reasonable dili-
gence and skill, and the exercise of a sound
judgment and discretion, lie at the very foun-
dation of the relation of partnership. In this
respect the same general rules apply to part-
ners which are applicable to the other fidu-
ciary relations ; Story, Part. § 169; 14 Beav.

250; 10 Hare, 532; 1 Johns. Ch. 470; 53
Mo. 122; 81 Ill. 221; 80 Penn. 234. 1t be-
comes, therefore, the implied duty of each
partner to devote himself to the interests of
the business, and to exercise due diligence
and skill for the promotion of the common
benefit of the partnership. No partner has
a right to engage in any business or specula-
tion which must necessarily deprive the part-
nership of a portion of his skill, industry, or
capital ; 3 Kent, 51, 52; 1 Johns. Ch. 305;
1 8. & S. 133 nor to place himself in a po-
sition which gives him a bias against the dis-
charge of his duty; Story, Part. § 175; 1
S. & S.124; 9 Sim. 6075 11 S. & R. 41,
48; 3 Kent, 61; nor to make use of the part-
nership stock for his own private benefit; 6
Madd. 867; 4 Beav. 534; 16 id. 485; 1
Maen, & G. 294 18im. 52; 8 Stew. (N. J.)
254.

Concerning matters relating 1o account,
suit in equity for. Every partner has a right
to an acccount from his co-partner, which may
be enforced by a suit in equity, whereby a
partner is enabled to secure the application of
partnership assets to the payment of firm
debts and the distribution of the surplus
among the members of the firm; 8 Beav.
106; 5 Ves. 792; 24 Conn. 279. A silent
partner may have a bill for an account; 98
Mass. 118. It has been held that a partner’s
bill for an account will be barred by the
statute of limitations; 8 C. E. Green, 457.
But not for secret profits made by one part-
ner in transacting firm business; 8 Stew.
(N. J.) 254. A partner cannot maintain
account against the co-partner for the profits
of an illegal traffic; 120 Mass. 285.

Accounts. In order to give the partners
an opportunity of seeing that the business is
being carried on for their mutual advantage,
it is the duty of each to keep an accurate
account ready for inspection; 2 J. & W,
556; Story, Part. § 181 ; and see 104 Mass.
436; 16 Fla. 99; 1 De G. & 8. 692; 12
Sim. 460; 3 Y. & C. 655; 20 Beav. 219.

Actions. As a general rule an action at
law does not lie by one partner against his
co-partners for money paid or liabilities in-
curred on account of the partnership, because
without an account it is impossible to tell
whether a partner is a debtor or creditorof the
firm ; Story, Part. § 219; 33 Mo. 557; 54
Barb. 853. See, contra, Gow, Part.c. 2, § 3.
There are, however, many circumstances un-
der which partners may sue each other; see
Story, Part. § 219, note (2).

Avrticles of copartnership. Partners may
enterinto any agreements between themselves,
which are not void as against statutory provi-
sions or general principles of law, even though
they do conflict with the ordinary rules of the
law of partnership, and such engagemeuts
will be enforced between the parties; Pars.
Part. *232; 28 E. L. & Eq. 7. But they do
not bind third persons, unless adopted by
them; 2 B. & Ald. 697; 8 M. & W. 703; 1
Dall. 269; 14 Ohio St. 592; 16 Wend. 505.
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Claims against the firm. A partner may
be a firm creditor and is entitled to payment
of his claim before judgment creditors of the
individual partners; 5 C. E. Green, 288.

Compensation. As it is the duty of part-
ners to devote themselves to the interests of
the business, it follows that they are not enti-
tled to any special compensatign for so doing,
although the services performed by them are
very unequal in amount and value, unless
there is an express stipulation for remunera-
tion; 7 Paige, Ch.483; 4 Gill, 838; 2 D. &
B. Eq. 123; Story, Part. 182; 44 Iowa,
428; 69 Penn. 30; norforservices performed
prior to the. partnership, although they
enure to its benefit; 124 Mass. 305. A sur-
viving partner has been held entitled to com-
peusation for continuing the business, in
order to save the good-will; 26 Ohio St.
190. See 118 Mass. 237.

Contribution, Since partners are co-prin-
cipals and all liable for the firm debts, any
partner who pays its liabilities is, in absence
of agreement to the contrary, entitled to con-
tribution from his co-partners; Lind. Part.
#7603 6 De G. M. & G. 572; 3 11l 464; 18
Penn. 351. .

Dissolution. A member of an ordinary
partnership, the duration of which is indefi-
nite, may dissolve it at any time; Lind.
Part. *220; 51 Ind. 478; 76 N. Y. 373; 4
Col. 567. It will then continue only for pur-
poses of winding up; 17 Ves, 298; 5 Leigh,
583. But a court of equity would perhaps
interfere to prevent irreparable injury by an
untimely dissolution; 1 Swanst. 512, note.
Where there is an agreement to continue the
business for a certain time, one partner has
no right to have a dissolution except for spe-
cial cause; 50 Barb. 169; s. c. 3 Abb. Pr.
U. S. 163. In general, any circumstance
which renders the continuance of the partner-
ship, or the attainment of the end for which
it was created, practically impossible, would
seem sufficient to warrant a dissolution ; Lind.
Part. ¥222; 22 Beav, 471.

Ezxemption. The right of partners to statu-
tory exemption out of firm property is a dis-
puted point, and depends somewhat on the
statutes of the several states. In Ohio and
Pennsylvania it has been decided that they
are not so entitled ; 26 Ohio St. 317 ; 44
Penn. 442. Contra, 57 Ga. 229 ; 44 Mich.
86; 37 N. Y. 850; and see 67 N. C. 140;
101 Mass. 105; Thomps. Hom. & Ex. § 197.

Firm name, use of. It has been held that
one partner has no right to use the firm name
after dissolution ; 7 South. 749; 7 Abb. Pr.
202; 7 Phila. 257 ; the reuson given being that
such a continued use of the firm name would
impair the value of the good-will and might
also subject the retired partners to additional
liabilities ; Lind. Part. 862. For cases contra
see 3 Swanst. 490; 7 Sim. 421; 28 Beav.
536 ; 4 Denio, 559.

Firm property. Each partner has a claim,
not to any specific share or interest in the pro-
perty in specie, as a tenant in common has,

but to the proportion of the residue which
shall be found to be due to him upon the final
balance of their accounts, after the conversion
of the assets and the liquidation thereout of
all claims upon the partnership; and there-
fore each partner has a right to have the same
applied to the discharge and payment of all
such claims before any one of the partners,
or his personal representatives, or his indi-
vidual creditors, can claim any right or title
thereto; Story, Part. § 97; 7 Jarman,
Conv. 68; Cowp 469; 1 Ves. Sen. 239; 4
Ves. 396; 64d. 119; 17 id. 193.

Each partner has also a specific lien on the
present and future property of the partner-
ship, the stock brought in, and every thing
coming in during the continuance and after
the determination of the partnership, not
only for the payment of debts due to third
persons, but also for the amount of his own
share of the partnership stock, and for all
moneys advanced by him beyond that amount
for the use of the partnership, as also for
moneys abstracted by his co-partners beyond
the amount of his share ; Story, Part. ¢§ 97,
326, 441; 3 Kent, €5, 66; 8 Dana, 278; 10
Gill & J. 25335 20 Vt. 479; 9 Cush. 558; 9
Beav. 239; 20 id. 20; 25 id. 280, This
lien attaches on real estate held by the part-
nership for partnership purposes, as well as
upon the personal estate; 5 Mete. Mass, 562,
577-579, 585 ; and Is coextensive with the
transactions on joint account; 1 Dana, 58;
11 Ala. N. 8. 412,

Upon a settlement of a partnership by an
account, the assets are divided among the
partners in proportion to their contributions ;
and each partner is liable for a deficit in pro-
portion to his share of the profits ; 120 Mass.
324.

Fraud. A partner has an equity to re-
scind the partnership and be indemnified for
his co-partner’s fraud in inducing him to en-
ter the business; 126 Mass. 304; 3 De G. &
J. 304; 1 Giff. 355. Where the partnership
suffers from the fraud or wanton misconduct
of any partner in transacting firm business, he
will be responsible to his co- partners for it;
Story, Part. § 169.

Interest.  As a general rule partners are not
entitled to interest on their respective capi-
tals unless by special agreement, or unless it
has been the custom of the firm to have such
interest charged in its accounts; 3 De G. J.
& S.1; 6 Beav. 433; 89 Penn. 189; 119
Mass. 88; 20 Ala. 747; 92 IIl. 92. But a
partner is entitled to interest on advances
made by him to the firm; 6 Mad. 145; 4 De
G. M. & G. 386; 129 Mass. 517; 14 N. J.
Lq. 44; Lind. Part., *787; 17 Vt. 242; 79
N. Y. 366; and no express agreement i,
necessary ; 1 McCart. Ch. 44. ~ See, lLow-
ever, 8 Dana, 214 ; Pars. Part. *229, note
(y); 24 Conn. 185.

Liquidating partner. It is the duty of
those upon whom, by appointment or other-
wise, it devolves, after the dissolution of a
firm, to wind up the affairs of the partnership,
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to act for the best advantage of the concern,
to make no inconsistent use of the property,
and to seek no private advantage in the cormn-
position of debts or in any other transaction
in the performance of this business ; 1 Taunt.
104 ; 1 Swanst. 507 ; 2 id. 627. Nor, in this
case, can any partner claim any commission
for getting in the debts, or, in any other par-
ticular, reward or compensation for his trouble;
1 Knapp, P. C. 312; 38 Kent, 64, note;
Story, Part. ¢ 3831 and note; 17 Pick. 519;
4 Gratt. 138; but in 16 Vt. 613, a partner
who performed services in settling up the
affairs of a firm after dissolution was allowed
compensation for them. See Compensation,
supra.

Litigation. A partner may recover the
costs of carrying on litigation for the firm—
but not compensation for condueting it, unless
by express agreement; 2 Stew. N.J. 504.

" Profits and losses, distribution of. As
between the partners, they may by agreement
stipulate for equal or unequal shares in the
profit and loss of the partnership; Story,
Part. § 23; but in the absence of any ex-
press agreement or stipulation between them,
and of all controlling evidence and circum-
stances, the presumption has been held to be
that they areinterested in equal shares ; Story,
Part. § 24; 1 Mood. & R. 527; 6 Wend.
263: 9 Ala. N. 8. 8372 13 id. 752; 2 Murph.
70; 5 Dana, 2115 1 Ired. Eq. 852; 1 J.J.
Marsh. 506; 20 Beav. 98; 17 Ves. Ch. 49.
And the circumstance that each partner has
brought an unequal amount of capital into
the common stock, or that one or more have
brought in the whole capital and the others
have only brought industry, skill, and experi-
ence, would not seem to furnish any substan-
tial ground of difference as to the distribution ;
Story, Part. § 24; 3 Kent, 28, 29; 21 Me.
117.

It has sometimes been asserted, however,
that it is a matter of fact, to be settled by a
jury or by a court, according to all the cir-
cumstances, what would be a reasonable ap-
portionment, uncontrolled by any natural pre-
sumption of cquality in the distribution;
Story, Partn. ¢ 24; 2 Camp. 45; 7 Bligh,
432." 'The opinion in England seems divided;
but in America the authorities scem decidedly
to favor the doctrine of a presumed equality
of interest. See American cases cited above;
Story, Part. §§ 24-26.

Receiver, appointment of. To authorize a
partner to demand the appointment of a re-
ceiver of a subsisting partnership, he must
show such a case of gross abuse and miscon-
duct on the part of his co-partner, that a dis-
solution ought to be decreed and the business
wound up; Story, Part. §§ 228, 231; 2 Mer.
405; 8 C. E. Green, 208, 388. After disso-
lution a court of equity will appoint a re-
ceiver almost as a matter of course; Lind.
Part. ¥1008; 1 Ch. Div. 600; 65 N. C. 162;
2 C. L. Green, 843; 20 Md. 30. But see
18 Ves. 281.

Set-off. It may be stated as a general rule
in law and equity that there can be no set-off

of joint debts against separate debts unless
under a special agreement; Story, Part. §
396. Thus, a debt due by one of the mem-
bers of a firm cannot be set off against a debt
due the firm; 2 C. B. 821; 8 Scott, 257; 2
Bay, 146; 4 Wend. 583. Nor can a debt
owing to a partner be set off against a debt
due by the firm; 9 Exch, 153; 6 C. & P.
60; Lind. Part. *506; 1 South. 220.

Torts. If the partnership suffers loss from
the gross negligence, unskilfulness, fraud, or
other wanton misconduct of a partner in the
partnership business, or from a known devia-
tion from the partnership articles, he is ordi-
narily responsible over to the other partners
for all losses and damages sustained thereby ;
1 Sim. 89; Pothier, Part. n. 183; 38 Kent,
52, note; Story, Part. § 173 and note.

PARTNERSHIP. A relation founded
upon a contract between two or more persons
to do business as individuals on joint, undi-
vided account.

A voluntary contract between two or more
persons for joining together their money,
goods, labor, and skill, or any or all of them,
in some lawful commerce or business, under
an understanding, express, or implied from
the nature of the enterprise, that there shall
be a communion of profit and loss between
them, will constitute a partnership. Collyer,
Part. § 2; 10 Me. 489; 3 Harr, N. J. 485;
5 Ark. 278.

An agreement that something shall be at.
tempted with a view to gain, and that the
gain shall be shared by the parties to the
agreement, is the grand characteristic of every
partnership, and is the leading feature in
cvery definition of the term. See Ewell’s
Lind. Part. *1, *2, *3, where many defini-
tions are collected.

There can be no doubt whatever that per-
sons engaged In any trade, business, or adven-
ture, upon the terms of sharing the profits
and losses arising therefrom, are partners in
that trade, business, or adventure. This
is a true partnership, both between the par-
ties and guoad third persons. 2 Bingh. N. c.
108; 3 Jur. N. 8. 81, in the Rolls; Bissett,
Part. Eng. ed. 7.

The law of partnership, as administered in
England and in the United States, rests on a
foundation composed of three materials,—the
common law, the law of merchants, and the
Roman law. Collyer, Part. § 1.

Partnership.at the Roman law (societas)
included every associated interest in property
which resulted from contract; e. g. where
two bought a farm together. Every other
associated interest was styled communitas,
e. g. where a legacy was left to two; Pothier,
Droit Franc. 111., 444 ; Ewell’s Lind. Part.
*58, note 2; 11 La. An. 277.

Partnership at the common law is an active
notion. The relation implies a business and
a turning of capital. It is to be contrasted
with ownership, which is, whatever the ten-
ancy, a passive notion; 1 Johns. 106; 54

Cal. 439. DBut there may be at the common
law a joint purchase and an individual liabili-
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ty for the whole price without a purtnership.
In a purchase expressly by two the contract
is prima facie joint with a consequent lia-
bility of each for the whole price. ~But this
inference may be contradicted by circum-
stances known to the seller which indicate a
division of title; Ewell’s Lind. Part. *58
et seq.; 1 Wms. Saund. 291 c.; 4 Cow. 168,
282; ‘19 Ves. Jr. 441; 27 Iowa, 181; 9
Johns. 4753 15 Me. 17.

Partnership, in the Roman law, wasin buy-
ing or selling. True partnership, at common
law, is only in buying and selling. This pe-
culiarity of the common law is due to the
commercial origin of the relation and of the
rules by which the relation is governed. The
Roman societas was an outgrowth of the an-
cient tribal constitution. The common law
partnership is an expedient of trade; 15
Wend. 187; 12 Wend. 886; 42 Ala. 179;
Ewell’s Lind. Part. *58 et seq.; 41 Me. 9;
1 Penn. 140 ; Camp. 793 ; 2 Johns. Cas. 329;
1 Johns. 106. Buying to sell again fixes the
transaction as a joint one and establishes a
partnership. The transaction is joint because
the sale excludes the idea of division of title
in the purchase. The property dealt in be-
comes the instrument of both parties in ob-
taining a totally distinct subject of distribu-
tion, t. e. the profit; 14 Wend. 187; 1 Hill,
N. Y. 234; 3 Kent, ¥*25. There must be an
agreement, not a mere intention tosell jointly ;
47 N. Y. 199.

In a partnership, the members do business
in their unqualified capacity as men, without
special privilege or exemption; they are
treated in law as a number of individuals,
occupying no different relation to the rest of
the world than if each were acting singly ; 7
Ves. 773; 8 V. & B. 180; Ewell’s Lind.
Part. *4, note. On the other hand, a cor-

oration, though in fact but an association of
individuals with special privileges and exemp-
tions, is in contemplation of law a fictitious
person distinct from the members who com-
pose it; Ewell’s Lind. Part. *4. Every
unincorporated association for purposes of
gain is & partnership ; unless it can claim cor-
porate privilege on the ground of a de facto
standing; 27 Ind. 399; 66 N. Y. 4255 7
Penn. 165; Ewell’s Lind. Part. %99, note;
65 1Il. 532; 4 Hun, 402. A club or associa-
tion not for gain is not a partnership: it is
not a commercial relation; Ewell’s Lind.
Part. #57; 6 Mo. App. 465;, 22 Ohio St.
159 ; 97 Penn. 493.

Whether a partnership exists or not in a
particular case is not a mere question of fact,
but one mixed of law and fact. It is, never-
theless, generally to be decided by a jury.
See 3 Harr. N. J. 358; 4 id. 190; 6 Conn.
347; 1 N. & M’C. 20; 1 Caines, 184; 2
Fla. 541; 8 C. B. N. 8. 562, 563 ; 42 Ala. 179.

Elements of Partnership.

The elements of partnership are the con-
tribution and a sharing in the profits. These

two elements must be combined. Without
contribution the alleged partner cannot be
said to do business; unless he shares the
profits, the business is not carried on for his
account. Contribution without a share in the
profits is a simple gift to the firm, by which
firm creditors are enriched, not damaged.
Sharing profits without contribution is a gift
by the firm to the beneficiary, with which
creditors may of course interfere by seizing
the property and closing out the concern. In
neither case, does the alleged partner enter
into business relations with the customers and
creditors of the firm; 3 Kent, ¥24, *25; 8
H. L.C.286; 5 Ch. Div. 458; 8 Hun, 189;
L. R. 7 Exch. 218. )

Contribution need not be made to the firm
stock; any co-operation in the business will
be enough; 4 East, 144; 16 Johns. 34;
Story, Part. §§ 27, 40. A contribution must
be kept in the concern, and takes the risk of
the business; a loan, on the other hand, is
made upon the personal credit of the partners
merely, and may be used by them as they
please; it is to be repaid at all events. Be-
cause of this difference, sharing profits in lieu
of interest upon a loan does not create a part-
nership. The English statute to this effect
has been decided to be merely declaratory ; 5
Ch. Div. 458; 7 Ch. Div. 5115 62 N. Y.
508; 6 Pick. 372.

It has sometimes been said that sharing pro-
fits is the sole criterion of partnership: but
this rule has been condemned.  Aguin, it is
called prima facie evidence of partnership,
but a contribution will have the same effect.
Each is an clement in a relation not complete
without both. Sharing profits without losses
has been said to constitute a partnership as to
third persons, a quasi-partnership ; 1 Story,
371; 58 N. Y. 272; 13 Buarb. 302. The
doctrines by which a guasi-partnership re-
sults from merely sharing profits scem to
find their root in decisions of a comparatively
modern date. They are certainly not very
clearly defined, and sometimes lead to great
apparent injustice ; Ewell’s Lind. Part. *34
et seq.; 2 W. Blackst. 998; 18 C. B. 617;
3 N. H. 287, 307; 58 N. Y. 272.

It has been held that a quasi-partnership
subsists between merchants who divide the
commissions received by each other on the
sale of goods recommended or ** influenced’”
by the one to the other; 4 B. & Ald. 663.
So between persons who agree to share the
profits of a single jsolated adventure; 9 C.
B. 431; 1 Rose, 297; 4 East, 144; and be-
tween persons one of whom is in the position
of a servant to the others, but is paid a share
of the profits instead of a salary ; 1 Deac. 841;
1 Rose, 92; and between persons one of
whom is paid an annuity out of the profits
made by the others; 17 Ves. 412; 8 Bingh.
469 ; or an annuity in lieu of any share
in those profits; 2 W. Blackst. 999. So be-
tween the vendor and purchaser of a business,
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‘if the former guarantees a clear profit of so
much a year, and is to have all profits beyond
the amount guaranteed ; 3 C. B. 641. The
character in which a portion of the profits is
received does not affect the result; see 1
Maule & S. 412; 10 Ves. 119; 21 Beav.
164; 5 Ad. & E. 28; 11 C. B. 406. Per-
sons who share profits are quasi-partners al-
though their community of interest may be
confined to the profits ; 2 B. & C. 401.

An agreement to share losses is not essen-
tial ; that follows as an incident to the relation.
Indeed all liability inter se may be guarded
against by contract and a partnership may
nevertheless subsist; 1 H. Blackst. 49; 8 M.
& W. 857; 6 id. 119; 2 Bligh, 270; 38 C.
B. 32, 39; Ewell’s Lind. Part. *22; 7 Ala.
761; 5 La. An. 44, Partnership is a ques-
tion of intention, and the intention which
makes a partnership is to contribute to the
business and share the profits.  In this way,
the parties became co-principals in a business
carried on for their account. The law then
creates a liability even against the express
stipulations of the parties; L. R. 7 Exch.
218 ; 5 Ch. Div. 458; 8 H. L. C. 268. The
question of intention is to be decided by a
consideration of the whole agreement into
which the parties have entered, and ought not
to be made to turn upon a consideration of
only a part of its provisions; 15 M. & W.
292; 2 B. & C. 401; 1 Stor. 371; 3 Kent,
27; 3 C. B. 250; Ewell’s Lind. Part. *19.

An agrecment to share profits, nothing be-
ing said about the losses, amounts prind facie

to an agreement to share losses also: so that.

an agreement to share profits is primd facie
an agreement for a partnership; and, accord-
ingly, it is held that, unless an agreement to
‘the contrary is shown, persons engaged in any
business or adventure, and sharing the profits
derived from it. are partners as regards that
business or adventure.  Still, it cannot be
said that persons who share profits are neces-
sarily and inevitably partners in the proper
sense of the word; 1 Camp. 330; Ewell’s
Lind. Part. *19 note; 28 Ohio St. 319; 54
Mo. 325; 5 Gray, 59, 60: 12Conn. 69; 12
N.H. 185 ; 15 Me. 294; 3§ C. B. n. 8. 562,
563. See 18 Johns. 345 18 Wend. 175; 6
Conn. 347. Although a presumption of part-
nership would seem to arise in such a case;
Collyer, Part. § 85; still, the particular eir-
cumstances of the case may be such as to re-
pel this presumption. It may appear that the
share of the profits taken was merely a com-
pensation to one party for labor and service,
or for furnishing the raw materials, or a mill-
privilege, or a factory, or thelike, from which
the other is to earn profits; Story, Part. §
86; 5 Gray, 60; 8 Cush. 556, 562; 3 Kent,
33 ; 6 Halst. 181; 2 M’Cord, 421; but see
38 N. H. 289. Originally it was immaterial
whether the profits were shared as gross or
net ; but the later cases have established a dis-
tinction. A divistion of gross returns is
thought to be identical with a purchase for
the purpose of division; the price represents
Vor. II.—24

the thing. There is no unity of interest; 1
Camp. 329; Story, Part. § 34; 3 Kent, 25,
note; 8 M. & W. 357, 360,361; 3 C. B.
N. 8. 544, 562; 4 Maule & S. 240; 5 N. Y.
186 ; 5 Denio, 68 ; Ewell’s Lind. Part. *15 et
seq. But the distinction is not absolutely de-
cisive on the question of partnership; see 1
Camp. 3830; 6 Vt. 119; 104d. 170; 6 Pick.
335; 14 id. 193; 6 Metc. 91; 4 Me. 264;
12 Conn. 69; 38 N. H. 287, 304; Abbott, C.
J., 4B. & Ald. 663. The officers and crews
of whaling and other fishing vessels,who are
to receive certain proportions of the produce
of the voyage in lieu of wages ; 4 Esp. 182; 17
Mass. 206 ; 38 Pick. 435; 4 id. 234; 23 id.
495; 8 Stor. 112; 2 Y. & C. 61 ; captains of
merchant-ships who, instead of wages, receive
shares in the profits of the adventures on
which they sail; 4 Maule & S. 240; or who
take vessels under an agreement with the
owners to pay certain charges and receive a
share of the earnings; 6 Pick. 335; 16 Mass.
336; 7 Me. 261; persons making shipments
on half-profits, and the like; 17 Mass. 206 ;
14 Pick. 195; have generally been held not
to be partners with the owners. A clerk, of
course, co-operates in the business; but his
services are rendered to his employer and in
the capacity of a subordinate. So long as his
special function remains unchanged, the busi-
ness may assume any complexion the em-
ployer pleases to give it. Hence sharing pro-
fits in lieu of wages is not a partnership.
There is no true contribution; Ewell’s Lind.
Part. *20 et seq.; 69 Ill. 237; 16 Kan. 209;
118 Mass. 443; 34 Md. 49; 290 N. J. L.
270; 76 N. Y. 55; 14 Cal. 73; 43 Mo. 538;
44 Ga. 228. A factor, simple or del credere,
may receive a portion of the profits in lieu of
commissions without becoming a partner.
His services are not contributed to the busi-
ness as a whole, they are not co-ordinate with
the investment of the consignor in the goods.
The factor is agent for selling merely; 62
Penn. 3743 24 L. J. Ch. 58; 3 C. B. 32.

Where a business is assigned to trustees
who are to manage it and pay creditors out of
the profits, the creditors are not partners;
they made no original contribution, and they
do not strictly participate in the gain. The
distribution of so-called profit is really the
payment of a debt; 8 H. L. C. 268; but
creditors who set up their insolvent debtor in
business and share the profits with him, for-
bearing meanwhile to press their claims, are
partners; 8 Hun, 189.

A distinction is made between a share in
the profits and a commission equal to a cer-
tain per cent. on the profits. In the latter
case there is no partnership, because no shar-
ing in the profits as such. The rule is based
upon authority, but is acknowledged to have
no foundation in common sense. It is an at-
tempt to escape from the rigidity of the sup-
position that a share in the profits must in all
cases make a man a partner; L. R. ¢4 P. C.
App. 419; 62 Penn. 374; 17 Ves. 404, 419;
18 Ves. 300; 12 Conn. 69; 6 Metc. 82; 5
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Denio, 180; 3 Kent, 34; Ewell’s Lind. Part.
*37; 74 N. Y. 30.

In other cases, it is held that in order to
render a man liable as partner he must have
a specific interest in the profits as a principal
trader ; Collyer, Part. § 25; 12 Conn. 77, 78 ;
1 Denio, 837; 15 Conn. 73; 10 Mete. 303;
28 Ohio St. 319. But in reference to these
positions the questions arise, When may a
party be said to have a specific interest in the
profits, as profits? when, as a principal tra-
der ?—questions in themselves very nice, and
difficult to determine. See 6 Mete. 82; 12
Conn. 77.

Sometimes the partnership relation has
been made dependent on the power to control
the business. In strictness the only control
necessary is the power to control the applica-
tion of the contribution. A partner may
have no power inter se to manage the busi-
ness; 4 Sandf. 811; 1 Hem. & M. 85.

Again, partnership has been said to re-
quire that a partner have an initiative in the
conduct of the business ; but the proposition
seems to lose sight of dormant partners; L.
R. 4 P. C. 419.

Again, partnership has been made to depend
on what is termed the legal title to the busi-
ness: A was not a partner, though he shared
in the profits of a business created solely by
his contribution but assigned to B for A’s
protection; L. R. 1 C. P. 86. There are
other cases in which considerable stress is laid
on the right to an account of profits, as fur-
nishing a rule of liability ; 3 Kent, 25, note;
18 Wend. 184, 185; 3 C. B. N. 8. 544, 561;
Story, Partn. § 49. But, although it is true
that every partner must have a right to an
account, it seems not to be equally true that
every party who has a right to an account is
a partner ; 5 Gray, 58.

Partnership has sometimes been styled a
branch of the law and relation of principal
and agent, But mutual agency is not the
basis, 1t is the incident of partnership. Part-
ners are co-principals, and theright and power
of representation springs from this circur-
stance. A dormant partner is not at all the
agent of the firm; L. R. 7 Ex. 227. The
principal distinction between a partnership
and a mere agency is that a partner has a
community of interest with the other partners
in the business and responsibilities of the
partnership,—sometimes both in the stock and
profits, and somctimes only in the profits,—
whereas an agent, as such, has no interest in
either; Story, Part. § 1; 16 Ves. 49; 17
id. 404; 4 B. & C. 67; 1 Deac. 341. The
authority of a partner is much more extensive
than that of a mere agent; 10 N. H. 16. See
PARTNERS.

The formation of a contract of partnership
does not require any particular formality. It
is, in general, sufficient that it is formed by
the voluntary consent of the parties, whether
that be express or implied, whether it be by
written articles, tacit approbation, or by parol
contract, or even by mere acts; Story, Part.

§ 86; 8 Kent, 27; Daveis, 320; 4 Conn.
568. As a general rule a writing is unneces-
sary ; 2 Barb. Ch. 336; Ewell’s Lind. Part.
*92. Under the Statute of Frauds, where
there is an agreement that a partnership shall
commence at some time more than a year from
the making of the agreement, a writing is
necessary; 5 B. & C. 108; as to partnership
in lands, see infra.

Where there is no written agreement, the
evidence generally relied upon to prove a
partnership is the conduct of the parties, the
mode in which they have dealt with each
other, and the mode in which each has, with
the knowledge of the others, dealt with other
persons. This can be shown by the books of
account, by the testimony of clerks, agents,
and other persons, by letters and admissions,
and, in short, by any of the modes in which
facts can be established. As to the presump-
tion arising from the joint retainer of solicit-
ors, see 20 Beav. 985 7 De G. M. & G. 239;
7 Hare, 159, 164. For cases in which part-
nership has been inferred from various cir-
cumstances, see 4 Russ. 247 ; 2 Bligh, N. s.
215; 8 Bro. P. C. 548; 5 id. 482; 1 Stark.
81; 2 Camp. 45. Though formed by deed,
partnership may be dissolved by parol; Ewell’s
Lind. Part. *222.

Kinds. The Roman law recognized five
sorts of partnership. First: societas univer-
sorum bonoram, a communily of goods:
probably a survival of the old tribal relation.
Second : societas universorum que ex queestu
veniunt, or partuership in everything which
comes from gain,—the usual form; Pothier,
Part. nn. 29, 43. Such contracts are said
to be within the scope of the common law;
but they are of very rare existence; Story,
Part. § 72; 5 Mas. 183. Third: societas
vectigalium, a partnership in the collection of
taxes. It was not dissolved by the death of a
member; andif it wasso agreed in the begin-
ning, the heir immediately succeeded to the
place of the ancestor. Fourth: societas ne-
gotiationds alicujus, %. e. in a given business
venture. TFifth: socictas certarum rerum vel
unius ret, i. e. in the acquisition or sale of one
or more specific things; Pothier, Part. ¥24
et seq.

At the French law, there are four principal
classes of partnership ; First: en nom collectif,
the ordinary general partnership. Second :
en commandite, an association corresponding
to our limited partnership, composed of gen-
eral and special partners in which the liabil-
ity of the latter islimited to the fund invested
by them, Third: anonyme, a joint stock
company with limited liability. Fourth: en
participation, simply a partnership with a
dormant_partner; Merlin, Rep. de Jur. tit.
Societé; Mackenzie, Rom. Law, 217; Pothier,
Part. *39 et seq; see Goiraud, Code, etc.

At the common law all partnershipis for gain.
General partnership is for a general line of
business ; 3 Kent, ¥25; Ewell’s Lind. Part.
*55, *56; Cowp. 814, 816. But where the
parties are engaged in one branch of trade or
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business only, they would be usually spoken of
as engaged 1n a general partnership ; Story,
Part. § 74. Special or particular partnership
is one confined to a particular transaction.
The extent or scope of the agreement is differ-
ent in the two cases, but the character of the
relation is the same. A partnership may ex-
ist in a single transaction as well as in a series ;
Daveis, 323; 3 Kent, 30; 2 Ga. 18; 3 C. B.
- 641, 651; 9 id. 458 ; Ewell’s Lind. Part. *36,

*56; 49 Penn. 83.  Special or limited part-
nership differs from the ordinary relation. It
is composed of general partners to whom all
the ordinary rules of partnership apply, and
of limited partners with circumscribed power
and liability limited to the amount of their
contribution. The privilege is imparted by
charter in England. In America it exists by
statute ; and unless the provisions of the act
are strictly complied with, the association will
be treated as a general partnership; 3 Kent,
*#35; 67 Penn. 330; 62 N. Y. 5135 91 1l
96. The special exemption of a limited part-
ner will be recognized in other jurisdictions
than the one in which the association is
formed, though the firm has made the con-
tract in the foreign jurisdiction; 69 N. Y. 24.

Another sort of association isstyled ‘¢ part-
nership limited.”” It is of recent, statutory
origin and strongly resembles a corporation.
The members incur no liability beyond the
amount of their subseription ; unless they vio-
late in some manner the requirements of the
statute under which they organize. It is a
general requirement, that the word ¢ limited
be in all cases added to the firm name.

There is still another class of partnerships,
called joint-stock companies.”” These gen-
erally embrace a large number of persons,
but, except under express statute provisions,
the members are liable to the same extent as
in ordinary partnerships; Story, Part. § 164;
4 Mete. Mass. 585; 2C. & P. 408, n.; 1 V.
& B. 157; 63 Penn. 273; 24 Ill. 387; 37
Vt. 64.

Sub-Partnerships.

The delectus persone, q. v., which is in-
herent in the nature of partnership, precludes
the introduction of & stranger into the firm
without the concurrence of all the partners; 7
Pick. 235, 238; 11 Me. 488; 1 Hill, N. Y.
234; 8 W. &S.63; 16 Ohio, 166; 2 Rose, 254.
Yet no partner is precluded from entering into
a sub-partnership with a stranger: nam socii
met socius, meus soctus non est. Dig. lib. 17,
tit. 2, s. 20: Pothier, Part. ch. 5, § ii. n.
91. In such case the stranger may share the
profits of the particular partner with whom he
contracts ; and although it has been decided
that it is not true as a general proposition
that such stranger will not be liable for the
debts of the general partnership; 13 Gray,
468; still, it is quite evident that a mere par-
ticipation in profits renders one responsible
only for the debts and liabilities of those with
whom he participates ; and, inasmuch as such
stranger shares the profits only of and with

one of the partners, he can be held only as
the partner of that partner; he cannot be held
as a partner in the general partnership, be-
cause he does not share or participate with
the other persons who compose it.  See Rose,
255; 1Jac. 284; 38 Kent, 52; 2 5. & 8. 124;
1 B. &P.546; M. & M'A. 445; 19 Ind. 113;
3Ired. Eq. 226; 43 N.Y. 8. Ct. 238. Besides, a
sub-partner does not receive a certain share of
the whole profits of the firm, but only a part
of a share thereof ; and he does not receive
this part of a share, nor is he entitled to in-
terfere with it at all, to say whether it shall
be more or less in amount, until it has actually
been set out and the time has come for a di-
vision between himself and the partner with
whom he contracted. He does not draw out
of the general concern any of its profits; he
only draws from the profits of one who has
previously drawn them from the general part-
nership. See 6 Madd. 5; 4 Russ. 285; 3
Ross, Com. Law, 697. 1f this stranger has
caused damage to the partnership by his de-
fault, the party who has taken him into the
partuership will be liable to the other partners
the same as if he had done the damage him-
self ; Pothier, Part. n. 93.

Any number of partners less than the whole
may form an independent co-partnership,
which, though not strictly a sub-partnership,
is entitled to a scparate standing in equity.
In case of insolvency the subordinate co-part-
nership is treated as a distinet concern, and
the assets are marshalled accordingly. Conse-
quently, although the creditors ot the smaller
firm are strictly separate creditors when com-
pared with the creditors of .the larger firm;
yet debts owing by one firm to the other are
collected on insolvency for the benefit of the
creditors of the creditor firm; Ewell’s Lind.
Part. ¥655; 11 Ves. 4185 1 B. & P. 539; 1
Cox, 140. Indeed, one partner may have
this independent standing if the trade is dis-
tinet ; Lind. Part. 4th ed. 1229 ; Mont. 228.
But the debts must arise in the ordinary course
of trade; Lind. Part. 4th ed. 1229; 3 M.
D. & D. 433.

Quasi- Partnership.

This is simply the case of a man who with-
out having any interest in or connection with
the business holds himself out or suffers him-
self to be held out as a partner; he is estop-
ped to deny his liability as a partner; 14 Vt.
540; 3 Kent, 82, 33; 27 N. H. 252; 2
Campb. 802; 2 MclLean, 347; 10 B. & C.
140; 19 Ves. 459; 17 Vt. 449; 6 Ad. & E.
469. This rule of law arises not upon the
ground of the real transaction between the
partners, but upon principles of general poli-
¢y, to prevent the frauds to which creditors
would be liable if they were to suppose that
they lent their money upon the apparent
credit of three or four persons, when in fact
they lent it only to two of them, to whom,
without others they would have lent nothing;
2 H. Blackst. 285; 3 Kent, 32, 83; 6 S. &
R. 259, 353 ; 16 Johns, 40; 2 Des. 148: 2
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N. & M’C. 427; Ewell’'s Lind. Part. *47
et seq.

The term ‘‘holding one’s self out as part-
ner” imports, at least, the voluntary act of
the party holding himself out; 3 Conn. 324;
2 Camp. 617; but no particular mode of
holding himself out is requisite to charge a
party. It may be express and either by di-
rect assertion or by authority to a partner to
use the stranger’s name. It may result from
negligence, as a failure to forbid the use of
one’s name by the firm; 2 Zab. 372; 61 N.
Y. 456; 41 Penn.” 30; Ewell’s Lind. Part.
*47, and note; 64 Ind. 545; 53 Ga. 98; 30
Md. 1; 32 Ark. 783; 53 Ga. 98.

Holding out is a question of fact; Ewell’s
Lind. Part. *53; 25 Mo. 341; 10 Ind.
475. The usual evidence to charge a party
in such cases is that he has suffered the use of
his name over the shop-door, in printed
notices, bills of parcels, and advertisements,
or that he has done other acts, or suffered his
agents to do acts; 37 N. H. 9; no matter of
what kind, sufficient to induce others to be-
lieve him to be a partner; 3 McLean, 364,
549; 3 Camp. 310; 1 Ball & B. 9; 4 M. &
P.713; 20 N. H. 453, 454; 39 Me. 157 ; 55
Ga. 116. A person is not relieved from lia-
bility though he was induced by the fraud of
others to hold himself out as a partner with
them. See 5 Bingh. 521; 1 Rose, 69. The
holding out must have been before the con-
tract with the third person was entered into,
and must have been the inducement to it; 7
B. & C. 409; 10id. 140; 1 F. & F. 344; ¢
Bing. 776; 3 C. B. 32; 2 Camp. 617; 8
Ala. 560; 67 Ill. 161; 37 Me. 252,

It is not necessary that the creditor have
personal knowlege of the individual whose
name is used; 61 N. Y. 456; see 1 Sm.
Lead. Cas. Engl. ed. 507; 10 B. & C. 140;
2 McLean, 347; 1 B. & Ald. 11; 8 Ala.
N. 8. 560; 7 B. Monr. 456. A person does
not become liable as partner because he re-
presents that he is willing or intends to become
one; 9 B. & C. 632; 15 M. & W. 517.

One who holds himself out as a partner is
responsible as such to strangers even though
they know his true relation and that by agree-
ment with the partners he is to share no loss;
Ewell’s Lind. Part. *48; contra, Camp.
404, note; 5 Bro. P. C. 489. How knowl-
edge of the terms of the agreement under
which parties are associated will affect third
persons, see 6 Mete. 93, 94; 6 Pick. 372;
15 Muss. 339; 4 Johns. 251; 5 Cow. 489;
28 Vt. 108.

The Domain.

A partnership is primarily a commercial
relation. Thenotion has, however, been gradu-
ally extended to include other associations
than those for trade merely : e. g. partner-
ships between two attorneys at law; 6 Penn,
360; 8 Wend. 665; 13 Ark. 173, It is said
by Mr. Collyer that ¢ perhaps it may be laid
down generally that a partnership may exist
in any business or transaction which is not a

.

mere personal office, and for the performance
of which payment may be enforced.”” Collyer,
Part. § 56.

The early law did not recognize partner-
ships for trading in land, because the land
was all held by the barons who did not engage
in trade. But in modern times, and especi-
ally in America, where the social conditions
are different, land is largely held by specula-
tors whose operations as partners the law
must récognize; 21 Me. 421, 422; 7 Penn.
165; 10 Cush. 458; 4-Conn. 568; 4 Ohio
St. 15 54 N. Y. 1. In transferring title to
and from the firm the ordinary rules of con-
veyancing must be observed.. When the title
is in all the partners, all must join in the deed ;
if in the name of one, he alone need execute ;
Story, Part. § 92, note; 15 Johns. 158; 15
Gratt. 11; 16 B. Monr. 631; 2 Nev, 234.

Building operations are now upon the same
footing as land speculations; 4 Cow. 282.
But the tradition has been too strong to be
impaired as yet in landlord and tenant cases.
Farming on shares is no partnership. The
owner of land may either receive a share in
the produce as rent, or give such a portion to
a laborer in lieu of wages; Lind. Part. Am.
ed. *651, *652; 58 Ind. 379. . But there
may be a partnership in the development of
land owned by one; 59 Ala. 587.

Firm Property.

Partners have, presumptively, the same in-
terest in the stock that they have in the pro-
fits; 16 Hun, 163. Their shares are presumed
to be equal both in capital and profits ; Ewell’s
Lind. Part. *676, 795; 28 Cal. 427; 16
Hun, 163; 23 Cal. 427. But a joint stock is
not essential to a partnership. The partner
without capital is then interested, not in the
fund, but in the adventure; 2 Bingh. 170; 7
Hun, 425; Ewell’s Lind. Part. *648.

Sometimes a partnership exists between
parties merely as the managers and disposers
of the goods of others; 4 B. & Ald. 663; 15
Johns. 409, 422. So, it seems, two persons
may be owners in common of property, and
also partners in the working and management
of it for their common benefit; 2 C. B. N. s.
857, 863; 8 C. & P. 345; 16 M. & W. 503;
3 Ross, Lead. Cas. 529.

‘Whether a partnership includes the capital
stock, or is limited to the profit and loss, must
be determined from the agreement and inten-
tion of the parties; 21 Me. 120. See 5 Taunt,
74; 4 B. & C. 867; Story, Part. § 26.

A partner may contribute but the use of
his capital, retaining full control of the prin-
cipal; and he may charge interest for the use
whether profits are earned or not; Ewell’s
Lind. Part. *786. If, however, the firm
funds are expended in repairing and improv-
ing the property thus placed at their disposal,
it becomes partnership stock ; Ewell’s Lind.
Part. 652, note; 49 Me. 252; 23N. J. Eq.
247; 72 Penn. 142. :

The partnership property consists of the
original stock and the additions made to it in
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the coursg of trade. Al real estate purchased
for the partnership, paid for out of the funds
thereof, and devoted to partnership uses and
trusts, whether the legal title is in one or all
of the partners, is treated in equity in the
same manner as other partnership property
until the partnership account is settled and the
partnership debts are paid; Story, Part. § 98;
5 Ves. 189; 3 Swans*. 489; 10 Cush. 458; 4
Mete. Mass. 527; 54d. 562; 3 Kent, 37; 27
N. H. 37 ; Ewell’s Lind. Part. ¥G42. Leases
of real estate taken by one partner for part-
nership purposes, mines, and trade-marks are
held tobe partnership property ; 17 Ves. 298 ;
1 Taunt. 250; 5 Ves. 308 ; Story, Part. § 98,
The good-will of a business is an assct of the
firm. It does not always have a salable value,
however; Ewell’s Lind. Part. ¥860; 9 Neb.
258; 4 Sandf. Ch. 405; 1 Hoff. Ch. 68; 3
Mer. 452, 4555 5 Ves. 539. But Chancellgr
Kent says, ‘‘the good-will of a trade is not
partnership stock.”” 8 Kent, 64. The good-
will of a professional partnership belongs, in
the absence of express stipulations, exclusively
to the survivors; Bissett, Part. 64; 3 Madd.
64; Collyer, Part. § 163. See Goon-WiLL,
A ship, as well as any other chattel, may be
held 1n strict partnership; 8 Kent, 154 12
Mass. 54; 6 Me. 77; 15 id. 427. But ships
are generally owned by parties as tenants in
common ; and they are not in consequence of
such ownership to be considered as partners;
6 Me. 77; 6 Pick. 120; 24 ¢d.19; 14 Conn.
404 ; 14 Penn. 34, 38; 8 Gill, 92; 47 N. Y.
462. The same is true of any other species
of property in which the parties have only a
community of interest; Ewell’s Lind. Part.
*66 et seq., and note; 8 Exch. 825; 21 Beav.
536; 24 id. 283; 2 C. B. ~. s. 357.

Partners hold land by a peculiar title. In
one respect it most resembles an ancient joint
tenancy. Neither partner can convey title to
a moiety of the goods his assignee takes sub-
ject to claim of other partner to have firm
debts paid out of that fund; he therefore can
assign only his intercst, i. e., a moiety of
what is left after firm debts paid. Upon this
principle depends also the special right of sur-
vivorship for the purposes of liquidation.
‘With these qualifications the partner’s title at
law differs but slightly from a tenancy in
common; Story, Part. §§ 99, 91, 97; 9 Me.
28; 5 Johns. Ch. 417,

A partner has the same title to the sta-
tionary capital of the firm that he has to its
product in his hands for sale, but his power
over it is less extensive. He can not sell the
permanent capital stock. The power of a
partner to sell results not from the title, but
from the general partnership relation; 87
Penn. 217.

Partners may of course hold land as part
of the firm assets. It has been held that in
order to make the land really firm assets the
title should be in the partners as a firm, other-
wise, the partners would be mere tenantsin
common, and the land, as to purchasers and
creditors, would be the individual estate of the

partners, regardless of the funds by which it
was purchased and the uses to which it was
put; 81 Penn. 377 ; but as to the partners
and their representatives, the land would be-
long to the firm, in such case; 5 Mete. Mass.
582; 89 Penn. 203.  The rule is applied to
cages of equitable, as well as legal, estates;
70 Penn. 79. In other cases it has been held
that where land has been bought with firm
money and is used forfirm purposes, or where
it has been dedicated to the firm, it must be
regarded as partnership property without con-
sidering the record title; 64 N. Y. 479; 5
Mete. Mass. 562, 582; 55 11l. 416; 14 Fla.
5653 17 Cal. 262. It has been thought ne-
cessary to resort to an equitable conversion of
firm land into personalty in order to subject it
to the rules governing partnership property;
7 J. Baxter, 212; 15 Gratt. 11; 74 Penn.
391. But this fiction seems unnecessary ; see
25 Ala. 625; 8 Stew. (N. J.) 415; 2 Edw. Ch.
28; 11 Barb. 43. After liquidation, the lands
or their surplus proceeds pass as real estate;
3 Stew. (N. J.) 415; 7 J. Baxt. 212; 11
Barb. 43; 74 Penn. 391; 6 Yerg. 20. If
one partner buys land with firm money and
takes title in his own name, a resulting trust
arises to the firm; 21 Penn. 257 ; 891d. 535 ;
Ewell’s Lind. Partn. *643.

Marshalling Assets.

The firm is not a corporation, and hence firm
creditors are in theory separate creditors as
well,  But in administering bankrupt estates
equity has established the ¢“rule of conve-
nience’’ that firm and separate creditors shall
have priority upon, and be confined to, the
firm and separate funds respectively. A sur-
plus upon a separate fund is divided among
firm creditors pro rata; a surplusupon afirm
fund is divided among the separate creditors
of the various partners in proportion to the
shares of the partners therein; Ewell’s Lind.
Part. ¥655, *1053, ¥1054 and notes; Story,
Part. § 376, note; Pars. Part. *480; 67
Ind. 485; 50 Miss. 800; 44 Penn. 503;
13 N. J. Eq. 126; 41 N. H. 12; 85 Vt.
44; 94 I 271; 28 Ga. 371; 29 Ala, 172,
If there 1s no firm fund, the firm creditors
come in on an equal footing with separate
creditors against the separate estate; Story,
Part. § 380; Lind. Part. 4th ed. 1234; 10
Cush. 592; contra, 15 Ind. 124; 46 N. H.
188. A very slight firm fund over and above
costs will suffice to exclude firm creditors from
the separate estate; five shillings has been
said to be enough; 7 Am. L. Reg. 499; one
dollar and a quarter was considered too little ;
Pars. Part. ¥483, note; Lind. Part. 4th ed.
1235. A solvent partner, if living, is equiva-
lent to a firm fund; 8 Conn. 584 ; Story,
Part. § 380; Lind. Part. 4th ed. 1234,

But though there is no separate estate;
separate creditors can not come against the
joint estate; Lind. Part. 4th ed. 1224,
Various explanations have been offered for
this rule.  Sometimes it is called a ‘‘ rule of
convenience :° sometimes a fundamental prin-
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ciple of equity; Ewell’s Lind. Part. *655,
*1055; 22 Pick. 450; 5 Johns. Ch. 60;
Story, Part. § 877; 5 S. & R. 78; 44 Penn.
503. Sometimes it is said to depend on the
principle of destination; the partners by
gathering together a firm fund have dedicated
1t to the firm creditors. Upon this theory,
the partnership stock becomes a trust fund.
The firm creditors occupy a commanding po-
sition and restrain even the partners in dealing
with the property; Ewell’s Lind. DPart.
*655, note; 3 Biss. 122; 41 Barb. 807; 52
N. Y. 146; 5 How. Pr. 85. Usually it is
declared to be the outgrowth of the partner’s
equity, 1. e. his right to have firm funds ap-
plied first to the payment of firm debts;
Ewell’s Lind. Part. ¥655, note ; 7 Md. 898;
32 Gratt. 481; 4 Bush, 25; 4 R. 1. 173; 7
B. Monr. 210. Consequently where the part-
ner gives up this right, the firm creditor loses
his priority ; Ewell’s Lind. Part. *655; 3
Ired. L. 213; 59 Tenn. 167; 2 Disn. 286;
1 Woods, 127 ; 32 Gratt, 481.  If insolvent
partners divide the firm fund among their
separate creditors in proportion to the interest
of eachin the partnership, firm creditors can
not object; 39 Penn, 869; 77 N. Y. 195. If
insolvent partners assign away firm funds for
the benefit of the separate creditors of one
only, firm creditors may object, at least to
the action of the other partner; 20 N. H.
462; .20 How. Pr. 121. As a general rule,
insolvency fixes the position of the different
funds. A debt to a partner by the firm can
not be collected for the benefit of separate
creditors; a debt of a partner to the firm can
not be collected for the benefit of firm credit-
ors; because 2 man can not prove against his
own creditors; 3 P. Wms. 180; 4 H. &
McH. 167 ; Lind. Part. 4th ed. 1236 et seq.
‘What one partner owes his co-partner inde-
pendently of the firm can be collected from
the separate estate of the debtor for the bene-
fit of the separate estate of the creditor: but
this will not be allowed unless the situation is
such that the firm creditors can derive no
benefit even indirectly from the enforcement
of the claim, 7. e. there must be no surplus to
go tothem ; Lind. Part. 4th ed. 1244; 4 De
G. J. & S. 551. Contra, where both part-
ners owe the firm one-half of the excess of one
debt over the other it is payable to the firm
creditors out of the estate of the greater debt-
or; 55 Penn. 252.  Partners, before insol-
vency, may, by an executed agreement,
change firm into separate property. Firm
creditors have no lien to prevent the altera-
tion; e. g. where one partner sells out to
the others the fund becomes primarily liable
to the claims of the creditors of the new firm;
20 N. J. Eq. 13; 6 Bosw. 533; 19 Ga. 190;
9 Cush. 553; 85 Iowa, 323; 21 Penn. 77;
6 Ves. 119.

Equity will not interfere to embarrass a
vested legal right. Therefore if a firm credi-
tor levies on sepurate estate, his execution has
priority over the subsequent execution of a
separate creditor ; 24 Ga. 625: 22 Pick. 450

9 N. J. Eq. 353; 17 N. Y. 300. ,If a scpa-
rate creditor levies on firm property, his levy
is subject to the paramount right of the co-
partner, and he sells nothing but his debtor’s
interest.  An execution against the firm,
though subsequent in time, has priority, be-
cause it attaches this paramount right of the
co-partner. But a firm creditor, without a
legal lien has, in such case, no standing; 22
Cal. 194; 17 N. J. Eq. 259; 5 Johns. Ch.
417; 9 Me. 28. But where there is an exe-
cution against each partner and a subsequent
execution against the firm, and the sheriff
seizes and sells firm goods under the three,
the proceeds are given first to the joint
creditor, and the remainder to the separate
creditors in proportion to partner’s interest ;
29 Penn. 90. Soin the case of judgments
against real estate. A separate judgment is
no lien on the firm real estate but only on the
partner’s interest. But a firm judgment is a
lien on partner’s separate real estate, and takes
priority over a subsequent separate judgment;
Ewell’s Lind. Part. ¥1054 and note; 17 N.
Y.3500; 46 Iowa, 461.

Duration. Prima facie every partnership
is determinable at will. But it may be entered
into for a definite term by agreement express
or implied ; Ewell’s Lind. Part, *218.

A partnership at will is presumed to con-
tinue so long as the parties are in life and of
capacity to continue it; 1 Greenl. Ev. § 42;
Story, Part. § 271; 9 Humphr. 750. A
partnership for a term is presumed to continue
during the term, provided the parties are in
life and of legal capacity to continue it. See
7 Mo. 29; Collyer, Part. § 105. If a part-
nership be continued by express or tacit con-
sent after the expiration of the prescribed
period, it will he presumed to continue wpon
the old terms, but as a partnership at will;
Ewell’s Lind. Part. ¥219; 17 8. & R. 165.
But in no case will the law presume a partner-
ship to exist beyond the life of the parties; 1
Swanst. 521; 1 Wils. Ch. 181. When a
partnership has been entered into for a definite
term, it is nevertheless dissolved by death
within the term; Story, Part. § 195; Ewell’s
Lind. Part. *832. The delectus personee is
so essentially necessary to the constitution of
a partnership that even the executors or other
representatives of partners themselves do not,
in their capacity of executors or representa-
tives, succeed to the state and condition of
partners; 7 Pick. 287, 238 ; 3 Kent, 55, 56 ;
42 Ill. 842; 46 Mo. 197. The civilians car-
ried this doctrine so far as not to permit it to
be stipulated that the heirs or executors of
partners should themselves be partners;
Domat, lib. 1, tit. 8, s. 2; Pothier, Part. n.
145 ; though Pothier thinks it binding.

At the common law, the representatives of
a deceased partner may be made partners in
his stead either by original agreement or by
testamentary direction; Ewell’s Lind. Part.
*981; 47 Tex. 481; 8 Am. L. Rec. 641.
Clauses providing for the admission into the
firm of a deceased partner’s representatives
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will, in general, be construed as giving them
an option to become partners, and not as con-
stituting them partners absolutely; 7 Jarm.
Conv. 120; 1 MeCl. & Y. 569; 2 Russ. 62.
In any event it must be a new partnership;
Pars. Part. *489 ; contra, 46 Conn. 136.

Only the fund already invested or directed
to be invested by the testator is subject to the
claims of new creditors; 15 Gratt. 11; 10
Ves. 110, 121, 1225 47 Tex. 481; the direc-
tion to charge the general assets must be clear
and unambiguous; 2 How. 577; 8 Am. L.
Rec. 641 48 Penn. 275.

The rule in England is clear that when an
executor undertakes to participate in the busi-
ness, whether in consequence of a testamen-
tary direction or otherwise, he becomes per-
sonally liable to creditors as a partner, in
addition to the liability of the estate. The
common law relation of' partnership will not
admit of a qualified liability ; Ewell’s Lind,
Part. #1060, note; 10 Ves. 119; 11 Moo.
P. C. 198. But simply taking profits will
not charge the executor; L. R. 7 Ex. 218.
But in Ameriea, some authorities have de-
clared that the executor is not personally liable
when the testator has directed him to continue
the business, but only when he does so of his
own motion; 4 Ala. 588; 33 Md. 382; 39
How. Pr. 82; 48 Penn. 275; contra, for
personal liability of executor; 8 Conn. 584.
A simple direction to allow a fund to remain
in a partnership may be construed as a loan
to the survivors; Ewell’s Lind. Part. *¥1064;
9 Hare, 141.

Dissolution.
solved : —

First, by the act of the parties: as, by
their mutual consent; Story, Part. § 268; 3
Kent, 54; Pothier, Part. n. 149; and where
no specified period is limited for the continu-~
ance of the partnership, either party may dis-
solve it at any time; 4 Russ. 260; 1 Swanst.
508; 3 Kent, 53, 54; Story, Part. §§ 84,
272, 273. See 5 Ark. 280; Ewell’s Lind.
Part. ¥220, note. Whether a partnership for
a certain time can be dissolved by one partner
at his mere will and pleasure before the term
has expired, seems not to be absolutely and
definitively settled ; Story, Part. § 275. In
favor of the right of one partner in such cases,
see 3 Kent, 55; 17 Johns. 525; 19 id. 538 ;
1 Hoffin. Ch. 584; 38 DBland, Ch. 674,
Against it, see Story, Part. §§ 275, 276; 5
Ark. 281; 4 Wash. C. C. 234; Pothier,
Part. 152; Ewell’s Lind. Part. *222, note;
20 N. J. Eq. 172. See, also, 15 Me. 180;
1 Swanst. 495; 16 Ves. 56. As aguinst
third persons, a partner may certainly with-
draw from a partnership at his pleasure; 8 C.
B. ~. s. 561.

Second, by the act of God: as, by the
death of one of the partners; and this oper-
ates from the time of the death; 3 Mer.
610; 6 Cow. 441; 6 Conn. 184; 2 How.
560; 7 Ala.~.s.19; 8 Kent, 55, 56; Story,
Part. §§ 317, 319; 7 Pet. 594; 17 Pick. 519;

A partnership may be dis-

5 Gill, 1; 40 Mich. 343 ; unless there be an
express stipulation to the contrary; 3 Madd.
251; 2 How. 560; Ewell’s Lind. Part. *231,
note; 42 Ill. 342.

A partnership dissolved by the death of
cne of the partners is dissolved as to the
whole firm; 7 Pet. 586, 594 ; and the reason
given for this rule is applicable not only to
dissolution by death, but to every species of
dissolution; ~Story, Part. §§ 317, 318;
Ewell’s Lind. Part. *231.

T'hird, by the act of law : as, by the bank-
ruptey of one of the partners; 4 Burr. 2174 ;
Cowp. 448 ; 6 Ves. 126; 5 Maule & S. 340;
Ewell’s Lind. Part. *224; 45 Miss. 703 ; 59
Ala. 597.

Fourth, by a valid assignment of all the
partnership effects for the benefit of creditors,
either under insolvent acts; Collyer, Part.
§ 112; or otherwise; 41 Me. 373; but this
18 only prima facie evidence of dissolution
which other circumstances may rebut; 1 Dall.
380; by asale of the partnership effects under
a separate execution against one partner;
Cowp. 445; 2 V. & B, 300; 3 Kent, 59.
But the mere insolvency of one or all of the
members of a partnership, without a suspen-
sion or judicial process, ete., does not of itself
operate a dissolution; 24 Pick. 89. Seel
Bland, Ch. 408; 2 Ashm. 305; Ewell’s
Lind, Part. ¥223; 28 Penn. 279.

Fifth, by the civil death of one of the part-
ners; Pothier, Part. n. 147. But the ab-
sconding of a party from the state does not
of itself operate a dissolution; 24 Pick. 89.
See Story, Part. § 298.

Sixth, by the breaking out of war between
two states in which the partners are domiciled
and carrying on trade; 16 Johns. 438; 8
Kent, 62; 3 Bland, Ch. 674; 50 N. Y. 166.

Seventh, by the marriage of a feme sole
partner; 4 Russ. 260; 3 Kent, 55; Ewell’s
Lind. Part. *230.

Eighth, by the extinction of the subject
matter of the joint business or undertaking ;
16 Johns. 401, 402; Pothier, Part. nn. 5,
140-143; and by the completion of the busi-
ness or adventure for which the partnership
was formed ; Story, Part. § 280.

Ninth, by the termination of the period for
which a partnership for a certain time was
formed; Collyer, Part. § 119.

Tenth, by the assignment of the whole of
one partner’s interest either to his co-partner
or to a stranger; 3 Kent, 59; Story, Part.
§§ 307, 308; 4 B.& Ad. 175; 17 Johns.
525; 1 Freem. Ch. 231; 8 W. & 8. 262;
where it does not appear that the assignee
acts in the concern after the assignment; 17
Johns. 525; 8 Wend. 442 5 Dana, 213; 1
Whart. 381; 2 Dev. Eq. 481. But in Eng-
land this can occur only in partnerships at
will.  In partnerships for a term, assignment
is a ground for dissolution by remaining co-
partners, but probably not by the transferee.
In America, the transferee always has a right
to an account; Ewell’s Lind. Part. *230;
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60 Ala. 226; 50 Cal. 615. But see 14 Pick.
322, where it was held that such an assignment
would not ipso facto work a dissolution.

Eleventh, by the award of arbitrators ap-
pointed under a clause in the partnership
articles to that effect ; see 1 W. Blackst. 475;
4 B. & Ad. 172.

A partnership for a term may be dissolved
before the expiration of the term, by the de-
cree of a court of equity founded on the wil-
ful fraud or other gross misconduct of one of
the partners; Collyer, Part. § 296; 4 Beav.
502; 21 id. 482; 2 V. & B. 299; 5 Ark.
270; soon his gross carelessness and waste in
the administration of the partnership, and
his exclusion of the other partners from their
Jjust share of the management; 1 J. & W.
592; 2 id. 206; 5 Ark. 278; 2 Ashm. 309,
810; 3 Ves. 74; so on the existence of vio-
lent and lasting dissensions between the part-
ners; 1 Iowa, 537; Collyer, Part. § 297;
see 4 Sim. 11; Story, Part. § 288; 4 Beav.
503; 14 Ohie, 8153 52 How. Pr. 41; where
these are of such a character as to prevent the
business from being conducted upon the stipu-
lated terms; 3 Kent, 60, 61; Collyer, Part.
§ 297; and to destroy the mutual confidence
of the partners in each other; 4 Beav. 502;
21 id. 482; 20 N. J. Eq. 172. But a part-
ner cannot, by misconducting himself and
rendering it impossible for his eo-partners to
act in harmony with him, obtain a dissolution
on the ground of the impossibility so created
by himself; 21 Beav. 493, 494; 3 Hare, 387
84 Ill. 121. A partnership may be dissolved
by decrce when its business is in a hopeless
state, its continuance impracticable, and its
property liable to be wasted and lost ; 3 Kent,
60; 1 Cox, 212; 2 V. & B. 290; 16 Johns.
491; 3 K. & J. 78; 13 Sim. 495; 8 Oreg.
84. .
The confirmed lunacy of an active partner
is sufficient to induce a court of equity to de-
cree a dissolution, not only for the purpose of
protecting the lunatic, but -also to relieve his
co-partners from the difficult position in which
the lunacy places them; see 1'Cox, Ch. 107;
1 Swanst. 514, note; 2 My. & K. 125; 6
Beav. 324; 2 Kay & J. 441; 3 Kent, 58; 8
Y. & C.184. The same may be said of every
other inveterate infirmity, such as palsy, or
the like, which has seized upon one of the
partners and rendered him incompetent to act
where his personal labor and skill were con-
tracted for; Pothier, Part. n. 152; 8 Kent,
62. But lunacy does not itself dissolve the
firm, nor do other infirmities; 3 Kent, 58;
Story, Part. § 295; 3 Jur. 858. It is, how-
ever, contended by Mr. Justice Story and by
Parker, C. J., that a clear case of insanity
ought to effect that result; Story, Part. §
295; 10 N, H.101. An inquisition of lunacy
found against a member dissolves the firm ; 6
Humph. 85. The court does not decree a
dissolution on the ground of lunacy except
upon clear evidence that the malady exists
and is incurable; 8 Y. & C. 184; 2 K. & J.
441. A temporary illuess is not sufficient; 2

Ves. Sen. 84; 1 Cox, 107. A dissolution

by the court on the ground of insanity dates
from the decree and not from a prior day ; 1
Phill. 172; 2 Coll. 276 1 K. & J. 765.

Actual notice of dissolution must be brought
home to persons who have been in the habit
of dealing with the firm ; but as to all persons
who have had no previous dealings with the
firm, notice fairly given in the public news-
papers is deemed sufficient; Collyer, Part.
§§ 532-534. This notice is necessary to ter-
minate the agency of each partner, and, con-
sequently, his powersand liabilities as a mem-
ber; 68 N. Y. 814 ; 25 Gratt. 321; 47 Wisc.
261; 67 Ill. 106; 83 Penn. 148; 7 Price,
193; 1. Camp. 402.

It is not necessary to give notice of the re-
tirement of a dormant partner from the firm,
if the fact of his being a partner be unknown
to all the creditors of the firm ; if it be known
to some, notice to those must be given, but
that will be sufficient; 1 Mete. Mass. 19; 1
B. & Ad. 11; 414d. 179; 5 B. Monr. 170;
36 Penn. 325; 87 Il 76; sece 35 Ala. 242,
87 11l. 281; 3 N. Y. 168.

Notice of the dissolution is not necessary,
in case of the death of one of the partners,
to free the estate of the deceased partner from
further liability; 3 Kent, 63; 3 Mer. 614;
17 Pick. 519; Ewell’s Lind. Part. *404 ; 25
Gratt. 821; nor is notice, in fact, necessary
in any case where the dissolution takes place
by operation of law; 3 Kent, 63, 67; 15
Johns. 57; 16 id. 494; Ewell’s Lind. Part.
*405; Cowp. 445; 9 Exch. 145,

Effect of dissolution. The effect of disso-
lution, as between the partners, is to termi-
nate all transactions between them as partners,
except for the purpose of taking a general
account and winding up the concern ; 1 Penn.
274; 3 Kent, 62 e seq. As to third persons,
the effect of a dissolution is to absolve the
partners from all liability for future transac-
tions, but not for past transactions of the firm;
53 Miss. 280; 51 Cal. 530; 61 Ind. 225;
57 IIL. 215; 8 Kent, 62 et seq.; 2 Cush. 175;
3 M'Cord, 378; 4 Munf. 215; 5 Mas. 56;
Harp. 470; 4 Johns. 224; 41 Me. 376.

It is said that a firm, notwithstanding its
dissolution, continues to exist so far as may
be necessary for the winding up of its busi-
ness; 11 Ves. 5; 1514d. 227; 16 id. 57; 2
Russ. 242; Ewell’s Lind. Part. *411. The
power of the partners subsists for many pur-
poses after dissolution : among tnese are—first,
the completion of all the unfinished engage-
ments of the partnership; second, the con-
version of all the property, means, and assets
of the partnership existing at the time of the
dissolution, for the benefit of those who were
partners, according to their respective shares;
third, the application of the partnership funds
to the payment of the partnership debts;
Story, Part. § 326; 38 Kent, 57; 17 Pick.
519. DBut although, for the purposes of wind-
ing up the concern and fulfilling engagements
that could not be fulfilled during its existence,
the power of the partners certainly subsists

N
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even after dissolution, yet, legally and strictly
speaking, it subsists for those purposes only ;
15 Ves. 227; 5 M. & G.504; 4 M. & W.
461, 462; 10 Hare, 453; 4 De G. M. & G.
542; 61 N. Y. 222; 49 lowa, 177; 45 Penn.
49.

Whether a dissolution of a partnership is
per se a breach of a contract by the firm to
employ a person in their service is question-
able; 8 H. & N. 931.

PARTURITION. The act of giving birth
to a child. See BirTH.

PARTUS (Lat.). The child just before
it is born, or immediately after its birth.

Offspring. See Maxims, Partus sequitur,
elc.

PARTY. See PARTIES.

PARTY-JURY. A jury de medietate
linguce, which title see. '

PARTY-WALL. A wall erected on the
line between two adjoining estates, belonging
to different persons, for the use of both estates.
2 Bouvicr, Inst. n. 1615.

The phrase ordinarily means a wall of
which the two adjoining owners are tenants in
common. Emden, Building Leases, ete., 285.

There can be no available objection to the
principle upon which a law of party-walls is
based. It has constituted a part of the law of
France for ages. The principle is no inva-
sion of the absolute right of property, for that
absolute implies a relative, ete. Per Lowrie,
dJ., in 23 Penn. 36.

“The words party wall appear to me to
express a meaning rather popular than legal,
and they may, I think, be used in four
different senses. They may mean, first, a
wall of which the two adjoining owners are
tenants in common, which is the most com-
mon and the primary meaning of the term.
In the next place the term may be used to
signify a wall divided longitudinally into two
strips, one belonging to each of the neigh-
boring owners. Then, thirdly, the term may
mean a wall which belongs entirely to one
of the adjoining owners, but is subject to
an easement or right in the other to have
it maintained as a dividing wall between
the two tenements. The term is so used in
some of the building acts. Lastly, the term
may designate a wall divided longitudinally
into two moieties, each moiety being subject
to a cross-easement in favor of the owner of
the other moiety.”” 14 Ch. Div. 192.

Party-walls are generally regulated by acts
of the local legislatures. The principles of
these acts generally are that the wall shall be
built equally on the lands of the adjoining
owners, at their joint expense, but when only
one owner wishes to use such wall it is built
at his expense, and when the other wishes to

- make use of it he pays one-half of its value.

Each owner has a right to place his joists in
it and use it for the support of his roof. See
4 Sandf. 480; 24 Mo. 69; 12 La. An. 785.
‘When the party-wall has been built, and the
adjoining owner is desirous of havinga deeper

foundation, he has a right to undermine such
wall, using due care and diligence to prevent
any injury to his neighbor; and, having done
50, he is not answerable for any consequential
damages which may ensue; 17 Johns. 92; 12
Mass. 220; 2 N. H. 534. See 1 Dall. 346;
585. & R. 1.

When such a wall exists between two build-

ings, belonging to different persons, and one
of them takes it down with his buildings, he
is required to erect another in its place in a
reasonable time and with the least inconveni.
ence ; the other owner must contribute to the
expense, if the wall required repairs, but
such expense will be limited to the costs of
the old wall; 8 Kent, 436; 6 Denio, 717.
When the wall is taken down, it must be done
with care ; but it is not the duty of the person
taking it down to shore up or prop the house
of his neighbor to prevent it from falling. If,
however, the work be done with negligence,
by which injury accrues to the neighboring
house, an action will lie; 1 M. & M. 362; 15
N. Y. 601. If one tenant in common of a
party-wall excludes the other from the use of
1t by placing obstacles in it, the only remedy
is to rcmove the obstruction; 14 Ch. Div.
192, .
Where the owner of two contiguous lots
erects a brick messuage, with a division
wall, and sells to different purchasers, the
wall is mnot a party-wall; 2 Miles, 247.
The right to use a party-wall is not lost by
lapse of time, even seventy-five years; 1
Phila. 866. A party-wall must be built with-
out openings; 61 Peun. 1185 51 Tex. 480;
8. c. 32 Am. Rep. 627. A party-wall can
only be built for mutual support ; painting a
signon it is unlawful ; 2 W. N. C. 333. The
principle of party-walls is based upon mutual
benefit, and does not extend to the interior
of lots where the adjoining owner cannot be
expected to build; 2 Pears. 324, Where one
built a party-wall, which was defective and
fell over, injuring the adjoining premises, he
was held liable to the owner of the premises ;
125 Muss. 232; s. ¢. 28 Am. Rep. 224,
Where a building having a party-wall is de-
stroyed by fire, leaving the wall standing, the
easement in the wall ceases; 57 Miss. 746.

Consult Washb. Easem. 2 Washb. R. P.;
4 C. &P 161; 9 B. & C. 725; 38 B. &
Ad. 874; 2 Ad. & E. 493;1 Cr. & J. 20;
4 Paige, Ch. 169 ; 1 Pick. 434 ; 12 Mass. 220.

PARVUM CAPE. Sce Perit CApk.

PASS. A certificate given to a slave, by
his master or mistress, in which it is stated
that he is permitted to leave his home with
their authority. The paper on which such
certificate is written.

InPractice. To be given or entered: as,
let the judgment pass for the plaintiff.

To become transferred: thus, the title to
goods passes by the sale whenever the parties
have agreed upon the sale and the price, and
nothing remains to be done to complete the
agreement; 1 Bouvier, Inst. n. 939.
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To decide upon. When a jury decide upon
the rights of the parties, which are in issue,
they are said to pass upon them.

PASS-BOOK. In Mercantile Law. A
book used by merchants with their customers,
in which an entry of goods sold and delivered
to a customer is made.

It is kept by the buyer, and sent to the mer-
chant whenever he wishes to purchase any arti-
cle. It ought to be a counterpart of the mer-
chant’s books, as far as regards the customer’s
account,.

Among English bankers, the term pass-book
is given to a small book made up from time to
time from the banker’s ledger and forwarded to
the customer : this is not considcred as a state-
ment of account between the parties : yet when
the customer neglects for a long time to make
any objection to the correctness of the entries, he
will be bound by them ; 2 Atk. 252; 2 D. & C.
534; SM. & W. 2.

PASSAGE-MONEY. The sum claim-
able for the conveyance of a person, with or
without luggage, on the water.

The difference between freight and passage-
moncy is this, that the former is claimable for
the carriage of goods, and the latter for the car-
riage of the person. The same rules which gov-
ern the claim for freight affect that for passage-
money ; 3 Chitty, Com. Law, 424; 1 Pet. Adm.
126 ; 3 Johns. 335. Sce ComMON CARRIERS OF
PASSENGERS. .

PASSENGER. One who has taken a
place in a public conveyance for the purpose
of being transported from one place to an-
other. One who is so conveyed from one
place to another. )

Any one may become a passenger by ap-
plying for transportation to a carrier of pas-
sengers. Every one holding himself out as a
carrier of passengers must receive and carry
such persons, unless he can show legal excuse
for not so doing. Drunkenness, refusal to
pay fare, the fact that there is no room in the
conveyance, or that the person wishing a
passage is affected with a contagious diseuase,
oris fleeing from justice, or enters the carrier’s
conveyance with the intention of committing
acrime, have all been held sufficient to excuse
a carrier from receiving a person as a passen-
ger; 11 Allen, 804; 4 Dill. 321; Thomp.
Carr. of Pass. 29; 1 Blatehf. 569.

The relation of carrier and passenger can
be created by the exhibition of a bona fide
intention on the part of the passenger. Thus
going into the depot of a railroad company
and waiting for the train has been held suffi-
cient to make a person a passcenger, and to
make the company responsible for his treat-
ment as such; 40 Barb. 546.

The carrier may make reasonable rules for
the conduct of passengers, and all such rules
the passengers are bound to obey; 5 Mich.
520; Thomp. Carr. of Pass. 306.

Carriers of passengers are not like carriers
of goods, liable for all injuries except those
arising from act of God or the public enemy.
They are not responsible for injuries happen-
ing to the person of a passenger by mere
accident, as by fire or robbery, without fault

on their part. They are liable only for want
of due care or skill; 10 N. H. 481. Butin
the matter of care and foresight the law holds
them to a strict account, and makes them re-
sponsible for every slight neglect; 11 Minn.
296; 23 Ill. 857; 86 N. Y. 378; 13 Conn.
819. In regard to the personal baggage of
passengers, carriers of passengers are held to
the same strict lability as carricrs of goods ;
19 Wend. 234.

See NrGLIGENCE; BAGGAGE; TICKET.

Full provisions for the health and safety of
passengers by sea have been made by the
United States laws.  See Act of Congr. May
17, 1848, 11 U. S. Stat. at Large, 127;
March 2, 1847, 11 4d. 149 ; January 51, 1848,
11 7d. 210. See Gilp. 354,

PASSIVE. All the sums of which one is
a debtor.

It is used in contradistinction to active. By
active debts are understood those which may be
employed in furnishing assets to a merchant to
pay those which he owes, which are called passive
debts.

PASSPORT (Fr. passer, to pass, port,
harbor or gate). In Maritime Law. A
paper containing a permission from the neu-
tral state to the captain or master of a ship or
vessel to proceed on the voyage proposed. It
vsually contains his name and residence, the
name, property, description, tonnage, and
destination of the ship, the nature and quan-
tity of the cargo, the place from whence it
comes, and its destination, with such other
matters as the practice of the place requires.

It is also called a sca-brief, or sca-letter. But
Marshall distinguishes sea-letter from passport,
which latter, he says, is pretended to protect the
ghip, while the former relates to the cargo, des-
tination, etc. See Jacobs. Sca-Laws, 66, note.

This document is indispensably necessary in
time of war for the safety of every neutral vessel ;
Marsh. Ins. b. 1, c. 9, 5. 6, 317, 406 b.

A Mediterranean pass, or protection against
the Barbary powers. Jacobs. Sea-Laws, 66,
note; Act of Congr. 1796.

A document granted in time of war to pro-
tect persons or property from the general ope-
ration of hostilities. Wheat. Int. Law, 475;
1 Kent, 161; 6 Wheat. 3.

In most countries of continental Europe
passports are given to travellers. These are
intended to protect them on their journey
from all molestation while they are obedient
to the laws. The secretary of state may
issue, or causc to beissued inforeign countrics
by such diplomatic or consular officers of the
United States, and under such rules as the
president may prescribe, passports, but only
to citizens of the United States; R. S. §§

4075-4076. See 1 Kent, 162, 182; 9 Pet.
692; Merlin, Répert.
PASTURES. Lands upon which beasts

feed themselves. By a grant of pastures the
land itself passes. 1 Thomas, Co. Litt. 202.

PATENT. A grant of some privilege,
property, or authority, made by the govern-
ment or sovereign of a country to one or more
individuals. Phillips, Pat. 1.



PATENT

379

PATENT

As the term was originally used in Eng-
land, it signified certain written instruments
emanating from the king and sealed with the
great seal. These instruments conferred
grants of lands, honors, or franchises; they
were called letters patent, from being deliv-
ered open, and by way of contradistinction
from instruments like the French lettres de
cachet, which went out sealed.

In the United States, the word patent
is sometimes understood to mean the title-
deed by which a government, either state or
federal, conveys its lands.  But in its more
usual acceptation it is understood as referring
to those instruments by which the United
States secures to inventors for a limited time
the exclusive use of their own inventions.

The granting of exclusive privileges by means
of letters patent was a power which for a long
time was greatly abused by the sovereigns of
England. The sole right of dealing in certain
commodities was in that manner conferred upon
particular individuals, either as a matter of royal
favor or as a means of replenishing the royal
treasury. These exclusive privileges, which were
termed monopolies, became extremely odious,
and, at an early date, met with the most deter-
mined resistance. One of the provisions of
Magna Charta was intended to prevent the
granting of monopolies of this character ; and
subsequent prohibitions and restrictions were
enacted by parliament even under the most ener-
getic and absolute of their monarchs. See Hal-
lam, Const. Hist., Harp. ed. 153, 205; 7 Lin-
gard, Hist. Eng. Dolman’s ed. 247, 380 ; 94d. 182.

8till, the unregulated and despotic power of
the crown proved, in many instances, superior
0 the law, until the reign of JamesI., when an
act was passed, in the twenty-first year of his
reign, known as the Statute of Monopolies,
which entirely prohibited all grants of that na-
ture, so far as the traffic in commodities already
known was concerned. But the king was per-
mitted to secure by letters patent, to the inventor
of any new manufacture, the sole right to make
and vend the same for a term not exceeding
fourteen years. Since that time the power of the
monarch has been so far controlled by the law
that the prohibition contained in the Statute of
Monopolies has been fully observed, and under
that statute has grown up the present system of
British patent law, from which ours has to a
great extent been derived.

The constitution of the United States confers
upon congress the power to pass laws ‘“ to pro-
mote the progress of science and the useful arts,
by securing for limited times to authors and in-
ventors the exclusive right of their respective
writings or discoveries.””  U. 8. Const. art. i. s.
6, cl. 8. This right can, accordingly, be con-
ferred only upon the awthors and inventors them-
selves ; but it rests in the sound discretion of
- congress to determine the length of time during
which it shall continue. Congress at an early
day availed itself of the power. .

The first act passed was that which estab-
lished the patent office, on the 10th of April,
1790. There were several supplements and
modifications to this law, namely, the acts passed
February 7, 1793, June 7, 1794, April 17, 1800,
July 3, 1832, July 13, 1832, These were all re-
pealed, by an act passed July 4, 1836, and a new
system was established. Subsequently other
changes were made by the acts of March 3,
1837, March 3, 1839, August 29, 1842, May 27,
1848, March 3, 1849, February 18, 1861, March 2,

1861, July 16, 1862, March 3, 1863, June 25,
1864, and March 3, 1865, The act of July 8, 1870,
entitled ‘“ An act to revise, consolidate, and
amend the statutes relating to patents and copy-
rights’’ repealed all existing acts.

The present law docs not, indeed, furnish any
guarantee of the validity of the title conferred
upon the patentee. The patent is, nevertheless,
prima facie evidence of its own validity ; 1 Stor.
336; 3 id. 172; 1 Mas. 153; 14 Pet. 458; 2
Blatchf. 220; 1 McAllL 171 ; as well for a de-
fendant in an action as for a plaintiff; 15 How.
252. No provision is made by statute for setting
it aside directly, however invalid it may prove,
except in the special case of interference between
two patents or an application and a patent.
But, throughout its whole term of existence,
whenever an action is brought against any one
for having infringed it, he is permitted to show
its original invalidity in his defence. Thesupreme
court, however, while deciding that an individ-
ual cannot maintain a suit in equity in his own
name to repeal a patent, except in interference
cases, have more recently intimated that the
proper remedy is in the name of the attorney-
general, or of the United States; 14 Wall.
434; on the relation of the party interested;
Curt. Pat. § 503. The exclusive right of the
patentee did not exist at common law ; it is cre-
ated by acts of congress; and no rights can be
acquired unless authorized by the statute and in
the manner it prescribes; 10 How. 494; 19 id.
195; 3 N. Y. 9; 8 Pet. 658. The power granted
by the patent is domestic in its character, and
confined within the limits of the United States ;
consequently it does not extend to a foreign ves-
sel lawfully entering one of our ports, where the
patented improvement was placed upon her in a
foreign port and authorized by the laws of the
country to which she belongs ; 19 How. 183,

We will now proceed to treat of some of the
details of our presentlaw on this subject.

Of the subject-matter of a patent. The act
of July 8, 1870, scc. 24, provides for the
granting of a patent to the first inventor or
discoverer of any new and useful art, machine,
manufacture, or composition of matter, or
any new and useful improvement thereof, not
known or used by others in this country, and
not patented, or described in any printed pub-
lication in this or any foreign country before
his invention or discovery thereof, and not in
public use or on sale for more than two years
prior to his application, unless the same is
proved to have been abandoned. The distinc-
tion between a process and a machine is dis-
cussed in 15 How. 252. There are with us,
according to the phraseology of the statute,
four classes of inventions which may be the
subjects of patents: first, an art; second, a
machine ; third, a manufacture ; and, fourth,
a composition of matter. In Great Britain,
as we have seen, letters patent granting ex-
clusive privileges can be issued only to the
inventors of a ‘‘new manufacture.””. But the
courts in defining the meaning of the term,
have construed the word ‘ manufacture’’ to
be coextensive in signification with the whole
of the four classes of inventions thus re-
cognized by our law. An art or process, a
machine, and a composition of matter are all
regarded there as manufactures. The field of
invention in Great Britain is, therefore, coin-
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cident with that provided by our law, and the
legal subject-matter of patents is the same in
each country; 2 B. & Ald. 849; 8 Term,
99; 2 H. Blackst. 492; 2 M. & W. 544;
Webst. Pat. Cas. 237, 393, 459.

But, inasmuch as we have three other
classes of inventions, the term *‘ manufacture’’
has a more limited signification here than it
receives in Great Britain. In this country it
is understood to mean a new article of mer-
chandise which has required the exercise of
something more than ordinary mechanical
skill and ingenuity in its contrivance ; no new
principle or combination of parts is necessary
to render a patent of this kind valid. All
that is requisite is that a substantially new
commodity shall have been produced for the

ublic use and convenience. A mere change
1 the form of a well-known article may some-
times justify the granting of a patent for the
same, where such change adapts it to an es-
sentially new use, and where something be-
yond the range of ordinary skill and ingenuity
must have been called into exercise in its con-
trivance. Sece 11 How. 248.

The general rule, then, is that wherever
invention has been exercised, there will be
found the subject-matter of a patent; 1 Mc-
All 48; 5 Blatch. 46.  And as the law looks
to the fact, and not to the result by which it
was accomplished, it is immaterial what
amount of thought was involved in making
the invention ; 4 Mas. 6.

Although the word ¢“discovery’’ is used in
our statute as entitling the discoverer to a
patent, still, every discovery is not a patent-
able invention. The discoverer of a mere
philosophical principle, or abstract theory, or
elementary truth of science, cannot obtain a
patent for the same, unless he applies it to
some directly useful purpose. The patent
can only be for such a principle, theory, or
truth reduced to practice and embodied in a
particular structure or combination of parts ;
1 Stor. 285; 1 Mas. 187; 44d.1; 1 Pet. C.
C. 842; nor can there be a patent for a func-
tion or for an effect only, but for an effect
produced in a given manner or by given
means; 1 Holmes, 20; 2 Fisher, 229; 4 id.
275; or by a particular operation; 1 Gall.
480; 1 Mas. 4765 1 Stor. 270; 2 id. 164; 1
Pet. C. C. 394 5 McLean, 76; 15 How. 62;
4 Fisher, 468; 11 Off. Gaz. 153. An idea
is not patentable ; a patent is valid only for
the practical application of an idea; 3 Blatch.
535; 20 Wall. 498.

An invention, to be patentable, must not
only be new, but must also be useful. But
by this it is not meant that it must be more
useful than any thing of the kind previously
known, but that it is capable of use for a
beneficial purpose. The word ‘‘useful”’ is
also to be understood in contradistinction to
‘“pernicious,”” or *‘frivolous.”” A contrivance
directly and mainly calculated to aid the
counterfeiter, the pickpocket, or the assassin,
or which would in any way be direetly calcu-
lated to be injurious to the morals, the health,

or the good order of society, would not be
patentable. Neither would a new contrivance
which was of too trivial a character to be
worthy of serious consideration; 1 Mas. 186,
303; 4 Wash. C. C. 9; 1 Paine, 203; 1
Blatch. 872, 488 29d. 132; 1 W. & M. 290;
2 McLean, 35; Baldw. 303; 13 N. H. 8115 5
Fisher, 396; 1 Biss. 862; 3 Fisher, 218, 536.

The patent itself is primd facie evidence
of utility; 9 Blatch. 77; s.c. 5 Fish, 48; 1
Bond, 212; and its use by the defendant and
others is evidence of utility ; 1 Holmes, $40.

In the trial of an action for infringement,
evidence of -the comparative utility of the
plaintiff’s machine and the defendant’s is in-
admissible, except for the purpose of showing
a substantial difference between the two ma-
chines; 1 Stor. 336.

A mere application of an old device or pro-
cess to the manufacture of an article is held
to constitute only a double use, and not to be
patentable. There must be some new process
or machinery used to produce the effect; 2
Stor. 190, 408; Gilp. 489; 3 Wash. C. C.
443; 1 W. & M. 290; 2 McLean, 85 ; 4 id.
456 ; 2 Curt. 340; 2 Robb, 133; 12 Blatch.
1015 91 U.S. 87, 150. But where the new
use is not analogous to the old and would not
be suggested by it,—where invention is ne-
cessary in order to conceive of the new ap-
plication, and experiment is required to test
its success, and the result is a new or superior
result,—there a patent may be obtained.

No patent can be granted in the United
States tor the mere importation of an inven-
tion brought from abroad; although it is
otherwise 1n England.  The constitution, as
we have seen, only authorizes congress to
grant these exclusive privileges to the inven-
tors themselves. The mere fact of an in-
ventor having obtained a patent for a device
in a foreign country will not prevent his ob-
taining a patent for the same thing here, pro-
vided it shall not have been introduced into
public use in the United States for more than
two years prior to the application, and that the
patent shall expire at the same time with the
foreign patent, or if there be more than one,
at the sume time with the one having the
shortest term.  In no case shall sach patent
be in force more than seventeen years; sec.
25, Act of 1870.

Of caveats. Section 40 of the act of 1870
authorizes the inventor of anything patent-
able—provided he be a citizen, or an alien
who has resided within the United States for
one year next preceding his application and
has made oath of his intention to become a
citizen—to file a caveat in the patent office
for his own security.  This caveat consists in
a simple statement of his invention, in any
language which will render it intelligible. It
is always well to attach a drawing to the de-
scription, in order that it may be more easily
and thoroughly understood ; but this is not
indispensable.

The right acquired by the caveator in this
manner is that of preventingthe graut of any

s
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interfering patent, on any application filed
within one year from the day when the caveat
was lodged in the patent office, without his
being notified of the application and having
an opportunity of contesting the priority of
invention of the applicant, by means of an
““interference,”” which will be treated of
hereafter. In this way an inventor can ob-
tain a year to perfect his invention, without
the risk of having the patent to which he is
entitled granted to anotherin the mean time.

Upon application within one year by any
other person for a patent that nterferes in
any way, it is the duty of the commissioner
of patents to give notice of such "application
to the person filing the caveat, who shall
within three months file his deseription, ete.
The caveat is filed in the confidential archives
of the office, and preserved in seerecy.  See
1 Bond, 212; 1 Fisher, 479, 872; s.c. 4
Blatch. 362.

Of the application for a patent. When the
invention 1s complete, and the inventor de-
sires to apply for a patent, he causes a speeifi-
cation to be prepared, setting forth in clear
and intelligible terms the exact nature of his
invention, describing its different parts and
the principle and mode in which they operate,
and stating precisely what he claims as new,
in contradistinction from those parts and com-
binations which were previously in use. This
should be accompanied by a petition to the
commissioner of patents, stating the general
nature of his invention and the object of his
application. One copy of drawings should be
attached to the specification, where the nature
of the case admits of drawings; and, where
the invention is for a composition of matter,
specimens of the ingredients and of the com-
position of matter should be furnished. The
specification, as well as the drawings, must be
signed by the applicant and attested by two
witnesses ; the drawings may be signed by an
attorney in fact; and appended to the specifi-
cation must be an affidavit of the applicant,
stating that he verily believes himself to be
the original and first inventor of that for which
he asks a patent, and that he does not know
and does not believe that the same was ever
before known or used, and, also, of what
country he is a citizen. The whole is then
filed in the patent office. As to furnishing a
model, see Moprr. R. S. §§ 4889, 4891.

Of the examination. As has been already
observed, the act (sec. 31) provides for an
examination whenever an application is com-
pleted in the prescribed manner. And if on
such examination it appears that the claim of
the applicant is invalid and would not be sus-
tained by the courts, the application isrejected.
In cases of doubt, however, the approved
practice of the patent office is to grant the
patent, and thus give the party an opportu-
nity to sustain it in the courts if he can.

As a general rule, an invention is consid-
ered patentable whenever the applicant is
shown to be the original and first inventor ;
and his own affidavit appended to the appli-

cation is sufficient to raise a presumption that
he is the first inventor, until the contrary
is shown. But if it is ascertained by the office
that the same thing had been invented by any
other person in this country, or that it had
been patented or described in any printed
publication in this or any foreign country,
prior to its invention by the applicant, a pat-
ent will be denied him. But a mere prior
invention of the same thing in a foreign coun-
try, if not patented or described in some
printed publication, will not affect his right to
a patent here,

The rule that the applicant is entitled to a
patent whenever he is shown to be the origi-
nal and first inventor is subject to one impor-
tant exception. If he has, either actually or -
constructively, abandoned his invention to the
publie, he can never afterwards recall it and
resume his right of ownership; 4 Mas 111;
4 Wash. C. C. 544; 2 Pet. 16; 6 id. 248;
7 id. 313 ; 1 How. 202; 5 Fisher, 189; 2
id. 531; 94 U. 8. 925 3 Fisher, 595; 3 Biss.
321; 1 Fisher, 252; 14 Off. Gaz. 308; 14
Blatch. 94.

Where an invention has been in public use
or on sale for more than two years before the
date of the application, a patent cannot bo
granted. See97U. 8.126; 944d. 92;12 Blatch.
149 ; 6 Iisher, 343 ; s.c. 3 Cliff. 563 ; 7 Wall.
583 ; 9 Reporter, 337; 1 Holmes, 503. (Un-
der the earlier acts, such use, ete., did not
prejudice an inventor’s rights unless it oceur-
red with the consent and allowance of the ap-
plicant.)

If the application for a patent is rejected,
the specification may be amended and a
second examination requested. If again re-
Jjected, an appeal may be taken, upon the pay-
ment of $10, to the examiners-in-chief. If
rejected by them, an appeal lics to the com-
missioner In person, on payment of a fee of
$20; and if rejected by him, an appeal may
be taken to the supreme court of the District
of Columbia, sitting in banc, upon notice to
the commissioner, and filing the reasons of
appeal in writing. If all this proves inef-
fectnal, the applicant may still file a bill in
equity in the circuit court to compel the allow-
ance of his patent; §§ 46-52, act of 1870.

All the proceedings before the patent office
connected with the application for a patent
are ex parte, and are kept secret, except in
cases of conflicting claims, which will be refer-
red to below.

Of the date of the patent. The patent
usually takes duate on the day it issues ; every
patent shall bear date as of a day not later
than six months from its allowance and notice
to the applicant; sec. 23.

The obtaining of foreign letters patent by
an inventor entitled to obtain a patent in this
country does not prevent the granting of a
patent here. In such case the patent here
expires with the foreign patent, or if more
than one, with the one first' expiring, but in
no case can the patent here continue more
than seventeen years.
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Of interferences. The forty-second sec-
tion of the act of 1870 provides that when an
application is made which interferes with
another pending application or with an unex-
pired patent, a trial shall be allowed for the
purpose of determining who was the priorin-
ventor, and a patent is direeted to be issued or
not accordingly.

Whenever there are interfering patents,
any person interested in any one of such
patents may have relief against the interfering
patent by suit in equity against its owners;
the court may therecupon adjudge either
patent void in whole or in part, etc., but such
Judgment shall affect none but parties to the
suit and those deriving title under them sub-
sequently to the judgment; sec 58, act of
1870.

Of the specification. The specification is
required, by the act of 1870, § 26, to de-
seribe the invention in such full, clear, con-
cise, and exact terms as to enable any person
skilled in the art or science to which it relates
to make, construct, or use it. In the trial of
an action for infringement, it is a question of
fact for the jury whether this requirement has
been complied with; 2 Brock. 298; 1 Mas.
182; 2 Stor. 432; 8 4d. 122; 1 W. & M.
53. At the same time, the interpretation of
the specification, and the ascertainment of
the subject-matter of the invention from the
language of the specification and from the
drawings, is, as appears from the authorities
just referred to, as well as from others, a
matter of law exclusively for the court; 5
How. 1; 3 McLean, 250, 432 2 CIiff. 507
2 Fisher, 62; 4 Blatch. 61; 1 Fisher, 44;
289, 851. The specification will be liberally
construcd by the court, in order to sustain the
invention ; 1 Sumn. 482; 3 id. 514, 535; 1
Stor. 270; 5 McLean, 44 ; 5 Fisher, 153 ; 2
Bond, 189; 15 How. 341; 4 Blatch. 238;
14 id. 152; 2 Sawy. 461; s. c¢. 6 Fisher,
469; 1 Wall. 491. See 7 Off. Gaz. 385;
but it must, nevertheless, identify with rea-
sonable clearness and accuracy the invention
claimed, and describe the manner of its con-
struction and use so that the public from the
specification alone may be enabled to prac-
tise it ; and if the court eannot satisfactorily
ascertain the meaning of the patent from its
face, it will be void for ambiguity ; 2 Blatch.
1; 2 Brock. 803; 1 Sumn. 482; 1 Mas.
182, 447. It will be construed in view of the
state of the art; 2 Ifisher, 477; 14 Blatch.
79; 1 Holmes, 445 ; 1 Biss. 87.

It is required to distinguish between what
is new and what is old, and not mix them up
together without disclosing distinetly that for
which the patent is granted; 4 Wash. C. C.
683 2 Brock. 2985 1 Stor. 273 ; 1 Mas. 188,
475; 1 Gall. 438, 478; 2¢d. 51; 1 Sumn,
482; 8 Wheat. 534; 7 id. 856. If the in-
vention consists of an improvement, the pat-
ent should be confined thereto, and should
clearly distinguish the improvement from the
prior machine, so as to show that the former
cnly is claimed ; 1 Gall. 438, 478; 2 id. 51;

1 Mas. 447; 3 McLean, 250. Ambiguous
terms should be avoided; nothing material
to the use of the invention should be omitted ;
and the necessity of trials and experiments
should not be thrown upon the public.

Of re-issues. It often happens that errors,
defects, and mistakes occur in the specification
of a patent, by which it is rendered wholly or
partially inoperative or perhaps invalid. ~To
turnish a remedy in such cases, § 53 of the
act of 1870 provides that when such errors or
defects are the result of inadvertency, acci-
dent, or. mistake, without any fraudulent or
deceptive intention, the patent may be sur-
rendered by the patentee, his executors, ad-
ministrators, or assigns, and a new patent
issued in proper shape to secure the real in-
vention intended to have been patented origi-
nally., The identity between the invention de-
scribed in the re-issued and that in the original
patent is a question of fact for the jury; 4
How. 880; 27 Penn. 517; 1 Wall. 531,

A re-issued patent has the same effect and
operation in law, on the trial of all actions
Jor causes subsequently accruing, as though
the patent had been originally issued in such
corrected form. Irom this 1t appears that
after a re-issue no action can be brought for a
past infringement of the patent. But, as the
bare use of a patented machine is (if unauthor-
ized) an infringement of the rights of the
patentee, a machine constructed and lawfully
used prior to the re-issue may be an infringe-
ment of the patent if used afterwards. The
re-issued patent will expire when the original
patent would have expired.

For the principles applicable to a surrender
and re-issue, and the extent to which the
action of the commissioner of patents is con-
clusive, see 2 McLean, 85; 2 Stor. 432; 3
id. 749; 4 How. 380, 646; 15 id. 112; 17
id. 74; 6 Pet. 218; 7 id. 202; 1 W. & M.
248; 2 id. 121.  All matters of fact relating
to a re-issue are finally settled by the decision
of the commissioner, granting the re-issue ;
but it may be shown that the commissioner
has exceeded his authority in granting a re-
issue for an invention different from the one
embraced in the original patent; 11 Wall.
5163 9 id. 796; 8 Blatch. 518 ; 8. c. 4 Fisher,
324; id. 468, Curt. Pat. § 282, b. The late
case of Miller v. Bridgeport Brass Co., 21 O.
G. 2013 8 Morr. Transer. 419, indicates some
departure from the accepted rules on the sub-
ject. It was there said by Bradley, J., that
where the only mistake suggested is that the
claim i1s not so broad as it might have been,
the mistake was apparent on the first inspec-
tion of the patent, and any correction desired
should have been applied for immediately,
and that the right to a correction may be lost
by unreasonable delay. Further, that the
claim of a specific device, and the omission to
claim other devices apparent on the face of
the patent, are in law a dedication to the
public of that which was not claimed, and the
legal effect of the patent cannot be revoked
unless the patentee surrenders it and proves
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that the specification was so framed by real
inadvertence, accident, or mistake, and this
should be done with due diligence (and before
adverse rights have accrued’; 8 Morr. Tran-
scr. 455). It was not the special purpose of
the legislation upon re-issues to authorize re-
issues with broader claims, though such a re-
issue may be made, when it clearly appears
that there has been a bona fide mistake such
as chancery in cases within 1ts ordinary juris-
diction would correct. The subject is dis-
cussed in 15 Am. L. Rev. 7313 16 id. 57,
296 ; Howson, Re-issued Patents. Sce, also,
1 Wall. 577. The re-issued patent is not a
new patent; and an existing contract con-
cerning the patent before its surrender applies
equally to it after the surrender and re-issue ;
11 Cush. 569.

Under the act of 1870, the application for a
re-issue must be sworn to by the inventor, if
living—and not by the assignee, if any, but
this does not apply to patents issued and as-
signed prior to July 8, 1870; act of March 3,
1871. R. S. § 4895.

Of patents for designs. The act of 1870
permits any person to obtain a patent for a
design, which shall continue in force for three
and a half, seven, or fourteen years, at the
option of the applicant, upon the payment of
a fee of ten, fifteen, or thirty dollars, accord-
ing to the duration of the patent obtained.
These patents are granted wherever the ap-
plicant, by his own industry, genius, efforts,
and expense, has invented or produced any
new and original design for a manufacture, alto
relievo, or bas-relief, or any new and original
design for the printing of woollen, silk, cotton,
or other fabrics; any new and original im-
pression, ornament, pattern, print, or picture,
to be printed, painted, cast, or otherwise
placed on or worked into any article of manu-
facture, or any new and original shape or con-
figuration of any article of manufacture, not
known or used by others before his invention
or production thereof, or patented or described
in any printed publication.

The general method of making the applica-
tion is the same as has been hercinbefore de-
scribed, and the patent issues in a similar form.

Of disclaimers. Section 54, of the act of
1870, provides ‘‘that whenever a patentee
has, through inadvertence, accident, or mis-
take, and without any fraudulent or deceptive
intention, claimed more than that of which
he was the original or first inventor or dis-
coverer, his patent shall be valid for all that
part which is truly and justly his own, pro-
vided the same is a material or substantial
part of the thing patented, and any such
patentee, bis heirs or assigns, whether of the
whole or any sectional interest therein, may,
on payment of the duty required by law (ten
dollars), muke disclaimer of such parts of the

thing patented as he shall not c¢laim to hold]

by virtue of the patent or assignment, stating
therein the extent of his interest in such pat-
ent; said disclaimer shall be in writing, at-
tested Ly one or more witnesses, and recorded

in the patent office, and shall thereafter be
considered as part of the original specification,
to the extent of the intevest possessed by the
claimant, and by those claiming under him,
after the record thereof. But no such dis-
claimer shall affect any action pending at the
time of its being filed, except so far as may
relate to the question of unreasonable neglect
or delay in filing it.”’

To understand the object and purpose of
some of these provisions, it must be known
that by the fifteenth section of the act of 1836
it was provided that it should be a good de-
fence to an action for infringement that the
specification was too broad ; and although this
was modified by the ninth section of the act
of 1837 so as to permit a patentee who, by
mistike, accident, or inadvertence, and with-
out any wilful intent, had claimed some things
of which he was not the first inventor, to re-
cover damages for the infringement of what
was really his invention, where the parts in-
vented could be clearly separated from the
parts improperly claimed, yet in such cases
the plaintiff was not entitled to recover costs
unless previous to the commencement of the
suit he had entered a disclaimer for that which
was not his invention. But no person can
avail himself of the benefits of this provision
who has unreasonably neglected or delayed to
enter his disclaimer. The act of 1870 follows
substantially the act of 1837 in this respect.
The provisions authorizing disclaimers, and
their effect upon the question of costs, are
discussed in 1 Stor. 273, 590; 1 Blatchf. 244,
445; 2 id. 194; 15 How. 121; 19 id. 96;
20 7d. 378; 21 Wall. 112; 6 Blatchf. 96; 2
Fisher, 477; 8 N. Y. 9; 5 Denio, 314; a
disclaimer by one owner will not affect the
interest of any other owner.

Of the extension of a patent. Patents
were formerly granted for fourteen years, the
commissioner of patents being authorized in
special cases to extend the same for seven
years longer. But by the act of 1861 the
length of time for the patent to run was ex-
tended to scventeen years, and the right to
an extension on such patents was denied.
Therefore no extensions hereafter will be
granted, except by congress, of patents issued
before March 2, 1861. R. S. § 4924.

Applications for extension were required
to be filed with the commissioner, not more
than six manths, or less than ninety days be-
fore the expiration of the patent; no exten-
sion was granted after the expiration of the
original term.

Notice of the application was required to
be given through newspapers published in
Washington, and in the section of the coun-
try interested adversely to the extension, for
sixty days before the day set for the hearing.
After paying a fee of fifty dollars, he was re-
quired, in accordance with the act of congress
and the rules of the office, to file a sworn
statement of the ascertained value of his in-
vention or discovery, and of his receipts and
expenditures, sufficiently in detail to exhibit
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atrue and faithful account of loss and profitin
any manner accruing to him by reason of said
invention. Act of 1870, §§ 63-4-5-6.

Any person might appear and show cause
against the extension of the patent. But if,
after all was done, the commissioner was fully
satisfied that, having due regard to the public
interest, it was just and proper that the term of
the patent should be extended, by reason of
the patentee, without neglect or fault on his
part, having failed to obtain from the use and
sale of his invention a reasonable remunera-
tion for the time, ingenuity, and expense be-
stowed upon the same and the introduction
thereof into use, it was his duty to grant the
extension as prayed for. And thereupon the
{)atent, as extended, had the same effect in
aw as though it had been originally granted
for the term of twenty-one years. The ex-
tension enured only to the benefit of the pat-
entee, and not of his assignees, unless he had
contracted to convey to them an interest or
right thercin. But the assignee had a right
to continue the use by himself of the patented
machine which he was using at the time of the
renewal; 4 How. 646, 709, 7125 19 ¢d. 211;
3 MecLcean, 250; 4 4d. 5263 1 Blatch. 167,
258; 2 id. 471; 8 Stor. 122, 171; and a
purchaser might repair his own machine, when
necessary, though the repair consisted in the
replacement of an essential part of the com-
bination patented ; 9 How. 109.

The act of the commissioner in granting
the extension was conclusive, in the absence of
fraud or excess of jurisdiction; 2 Curt. C. C.
506; sec 8 Blatch. 513; s. ¢. 4 Fisher, 324.
As to the effect of an extension, see 3 Blatch.
48; 64d. 165; 10 Wall. 367; 98 U. S. 596.

Of the assignment of patents. By § 86 of
the act of 1870, every patent or an interest
therein is assignable in law, by an instrument
in writing; such assignments, ete., are void
as against any purchaser or mortgagee for a
valuable consideration, without notice, unless
recorded in the patent office within three
months. Sce PATENT OFFICE.

Strictly speaking, the word ‘¢ assignment ”’
applies to the transfer of the entire interests
of the inventor, or of a fraction of that entire
interest running throughout the whole United
States. A conveyance of an exclusive inter-
est within and throughout any specified part
or portion of the United States 1s more pro-
perly denominated a grant. A mere authori-
ty or permission to use, sell, or manufacture
the thing patented, either in the whole United
States or in any specific portion thereof, is
known as a license. But all three are some-
times included under the general term of an
assignment.  As to the distinction between an
assignment and license, sce 4 Fisher, 221;
21 Wall. 205; 1 Holmes, 149; 10 How. 447.
‘Where the assignment, however, is not of the
patent itself, or of any undivided part thereof,
or of any right therein limited to a particular
locality, but constitutes merely a license or
authority from the pantentee, not exclusive
and not transferring any interest in the patent

seizure and of sale.

itself, it has been held that it need not be re-
corded ; 2 Stor. 541. Actsin pais will some-
times justify the presumption of a license; 1
How. 202; 17 Pet. 228; 3 Stor. 402. As
to a verbal License, see 1 Bond, 194; s.c. 1
Fisher,*380. As to the rights of licensees,
see 12 Blatch. 202,

An assignment may be made prior to the
granting of a patent. And when duly made
and recorded, the patent may be issued to the
assignee.  Sce act of 1870, § 83. This,
however, only applies to cases of assignments
proper, as contradistinguished from grants or
licenses. The application must, however, in
such cases be made and the specification
sworn to by the inventor. Sce 5 McLean,
131; 4 Wash, C. C. 71; 4 Mas. 15; 1
Blatch. 506. The assignment transfers the
right to the assignee, although the patent
should be afterwards issued to the assignor;
10 How. 477. See 1 Wash. C. C. 168; 4
Mas. 15.

Of joint inventors. The patent must in
all cases issue to the inventor, if alive and
if he has not assigned his interest. And if
the invention is made jointly by two inven-
tors, the patent must issue to them both.
This is equally the case where onc¢ makes a
portion of the invention at one time and
another at another time. A failure to observe
this rule may prove fatal to the validity of
the patent; see 1 Mas. 447.

Of executors and administrators. The
thirty-fourth section of the act of 1870 pro-
vides that, where an inventor dies before ob-
taining a patent, his ex ecutor or administrator
may apply for and obtain such patent, hold-
ing it n trust for the heirs at law or devisees,
accordingly as the inventor died intestate or
testate. ~ Nothing is said as to its being ap-
propriated to the payment of debts; but,
having once gone into the hands of the ex-
ecutors or administrators, it would perhaps be-
come assets, and be used like other personal
property. In England, a patent will pass as
assets to assignees in bankruptey ; 8 B. & P.
565.

The right to make a surrender and receive
a re-issue of a patent also vests by law inthe
executor or administrator. See act of 1870,
§ 53. The law further provides that the ex-
ecutor or administrator may make the oath
necessary to obtain the patent,~—differing in
this respect from the case of an assignment,
where, although the patent issues to the as-
signee, the inventor must make the oath,

The lialility of a patent to be levied upon
Jor debt.  The better opinion is that letters
patent cannot be levied upon and sold by a
common law execution.  The grant of privi-
lege to the patentee would, from its incorpo-
real nature, seem to be incapable of manual
Even if such a sale
were made, there does not appear to be any
provision in the acts of congress which con-
templates the recording of a sheriff’s deed ;
and without a valid record the patentee
might nevertheless make a subsequent trans-
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fer to a bond fide purchaser without notice,
which would be valid.

But this peculiar species of property may
be subjected to the payment of debts through
the instrumentality of a bill in equity. The
chancellor can act upon the person. He can
direct the patent to be sold, and by attachment
can compel the patentee to execute a convey-
ance to the purchaser. It was so ruled in 23
Alb. L. J. 332 (S. C. of Dist. of Col.), which
case was affirmed by the supreme court; 14
Cent. L. J. 326; 21 Am. L. Reg. ~N. 5. 469
(see 14 How. 528; 1 Paige, 637; 1 Gall. 485);
where it was further held that the court might
compel the holder of the patent to assign
it, or appoint a trustee for that purpose.
The right of a patentee will pass to his as-
signees in bankruptey; 3 B. & P. 777; but
not to a trustee in insolvency, in Massachu-
setts; 1 Holmes, 152.

How far a palent is retroactive. By the
earlier law on this subject in the United States,
a patent, when granted, operated retroac-
tively: so that a machine covered by the
terms of the patent, though constructed pre-
viously to the date of that instrument, could
not be used after the issuing of the patent
without subjecting the party so using it to an
action for infringement. Of course the use
of the machine previously to the date of the
patent was not unlawful.

The 37th section of the act of 1870, fol-
lowing substantially the act of 1837, pro-
vides ‘‘ that every person who may have pur-
chased of the inventor, or with his knowledge
and consent may have constructed any newly-
invented or discovered machine, or other
patentable article, prior to the application by
the inventor or discoverer for a patent, or sold
or used one so eonstructed, shall have the
right to use, and vend to others to be used,
the specific thing so made or purchased, with-
out hability therefor.”

At present, therefore, property rightfully
acquired in a specific machine, ete., cannot be
affected by a patent subsequently applied for
by the patentee. It has been held, however,
that, under the general grant contained in the
constitution, congress has power to pass a
special act which shall operate retrospectively
80 as to give a patent for an invention already
in public use; 3 Wheat. 454; 2 Stor. 164 ;
8 Sumn. 535. The infringement must be
subsequent to the date of the patent; but on
the question of novelty the patent will be con-
sidered as relating back to the original dis-
covery; 4 Wash. C. C. 68, 703.

Marking patented articles. The thirty-
eighth section of the act of 1870 declares that
in all cases where an article is made or vended
by any person under the protection of letters
patent, it shall be the duty of such person to
give sufficient notice to the public that said

article is so patented, either by fixing thereon’

the word *¢ patented,’’ together with the day

and year the patent was granted, or when,

from the character of the article patented,

that may be impracticable, by enveloping one
Vor. II.—25

or more of the said articles, and affixing a label
to the package, or otherwise attaching thereto
a label containing a like notice ; on failure of
which, in any suit for the infringement of
letters patent by the party failing so to mark,
no damage shall be recovered by the plaintiff,
except on proof that the defendant was duly
notified of the infringement, and continued

-after such notice, to make, use, or vend the

article patented.

Penalties provided in certain cases. The
thirty-ninth section of the act of 1870 pro-
vides a penalty of not less than $100 and
costs for every person who shall mark, ete.,
any article for which he has not obtained a
patent, with the name in imitation of the
name of any person who has a patent there-
upon, without his consent, etc., or who shall
so mark the word ¢ patent’” or any word of
similar import with intent to counterfeit the
mark or device of the patentee, without con-
sent; or whoshall in any manner mark upon
an unpatented article the word ‘¢ patent,”’
etc., for the purpose of deceiving the people.
This penalty may be recovered in the district
court where the offence was committed ; one
half goes to the person who sues for the
penalty and the other to the United States.

A similar statute—that of 5 & 6 Wilk IV,
c. 83—exists in England, for observationsup-
on which see Hindm. Pat. 866. It has been
decided under that statute that where there
has been an unauthorized use of the word
‘‘ patent,’” it must be proved that the word
was used with a view of imitating or counter-
feiting the stamp of the patentee, and that it
isno defence that the patented article imitated
was not & new manufacture, the grant of the
patent being conclusive on the defendant; 3
H. & N. 802. See 1 Fisher, 647; 2 Bond,
23; s. ¢. 8 Fisher, 72; id. 874; 5 id. 384;
5 Blatch, 494; 6id. 83.

Of infringements. The criterion of infringe-
ment is substantial identity of construction or
operation. Mere changes of form, propor-
tion, or position, or substitution of mechani-
cal equivalents, will not be infringements,
unless they involve a substantial difference of
construction, operation, or effect; 3 McLean,
250, 432 3 1 Wash. C. C.108; 15 How. 62 ;
1 Curt. 279; 1 MecAll. 48. As a general
rule, whenever the defendant has incorpor-
ated in his structure the substance of what the
plaintiff has invented and properly claimed,
he is responsible to the latter; 1 Wall. 531.

Where the patent is for a new combina-
tion of machines to produce certain effects, it
is no infringement to use any of the machines
separately, if the whole combination is not
used ; 1 Mas. 447; 24d. 112; 1 Pet. C. C.
322; 1 Stor. 568; 2id. 190; 16 Pet. 836 ;
3 McLean, 427; 4 id. 70; 6 id. 539; 14
How. 219; 24 Vt. 66; 1 Black, 427; 1
Wall. 78. But it is an infringement to use
one of several improvements claimed, or to
use a substantial part of the invention,
although with some modification or even im-
provement of form or apparatus; 2 Mas.

§ —
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112; 1 Stor. 273. Where the patent de-
scribes and claims a machine, it cannot be
construed to be for a process or function, so
as tomake all other machines infringements
which perform the same function ; and no in-
fringement will in such case take place where
the practical manner of giving effect to the
principle is by a different mechanical struc-
ture and mechanical action; 15 How. 252.
If the patentee is the inventor of a device, he
may treat as infringers all who make a simi-
lar device operating on the same principle
and performing the same functions by analo-
gous means or equivalent combinations, al-
though the infringing machine may be an im-
provement of the original and patentable as
such.  But if the invention claimed is itself
but an improvement on a known machine, by
amere change of form or combination of parts,
it will not be an infringement to improve the
original machine by the use of a different
form or combination of parts performing the
same functions. The doctrine of equivalents
does not in such case apply, unless the sub-
sequent improvements are mere colorable in-
vasions of the first ; 20 How. 405.

A sale of the thing patented to an agent of
the patentee, employed by him to make the
purchase on account of the patentee, is not
per se an infringement, although, accom-
panied by other circumstances, it may be
evidence of infringement; 1 Curt. 260.

The making "of a patented machine for
philosophical experiment only, and not for
use or sale, has been held to be no infringe-
ment ; 1 Gall. 429, 485; but a use with a
view to an experiment to test its value is an
infringement ; 4 Wash. 580. Thesale of the
articles produced by a patented machine or
process 1s not an infringement ; 3 McLean,
295; 4 How. 709; 94 U. 8. 568; nor is the
bond fide purchase of patented articles from
an infringing manufacturer ; 10 Wheat. 359 ;
nor a sale of materials by a sheriff’; 1 Gall.
485; 1 Robb, 47. Selling the parts of a
patented machine may be an infringement;
1 Holmes, 88. As to infringement by a
railroad corporation, where its road was
worked and its stock owned by a connecting
road, see 17 How. 30. Ignorance by the in-
fringer of the existence of the patent in-
fringed is no defence, but may mitigate dam-
ages; 11 How. 587.

Of damages for infringements. The act of
1870, § 59, provides that damages may be re-
covered in any circuit court of U. 8. ete., in
the name of the party interested either as
patentee, assignee, or grantee, and that in case
of verdict for the plaintiff the court may en-
ter judgment thereon for any sum above the
amount found by the verdict as the actual
damages sustained, according to the circum-
stances of the case, not exceeding three times
the amount of such verdict, together with
costs.

By § 55 of same act, a court of equity may
award damages for infringement and increase
the same in a’similar manner. See MEa-
SBURE OF DAMAGES.

The actual damage is all that can be al-
lowed by a jury, as contradistiuguished from
exemplary, vindictive, and punitive damages.
The amount of defendant’s profits from the
unlawful user is, in general, the measure
of the plaintiff’s damages; aud this may be
determined by the plaintifi’s price for a li-
cense; 11 How. 607; 15 id. 546; 16 id.
4803 20 id.198; 1 Gall. 476; 1 Blatch. 244,
4055 2 4d. 1382, 194, 229, 476. The rule of
damages is different where a patent is only for
an improvement on a machine and where it is
for an entire machine; 16 How. 480. If
there be a mere making and no user proved,
the damages should be nominal; 1 Gall. 476.

Jurisdiction of cases under the patent laws.
The act of 1870, § 55, gives original jurisdic-
tion to the circuit courts of the United States
and to the supreme court of the District of
Columbia, or of any territory, in all cases
arising under the laws of the United States
granting exclusive privileges to inventors.
This jurisdiction extends both to law and
equity, and is irrespective of the citizenship
ot the parties or the amount in controversy.
The jurisdiction of the federal courts is ex-
clusive of that of the state courts; 3 N. Y,
95 40 Me. 430. But this is to be understood
of cases arising directly under the acts of
congress, and not of those where the patent
comes collaterally in question: as, for instance,
where it is the subject-matter of a contract or
the consideration of a promissory note; 3
MecLean, 5255 1 W. & M. 34; 16 Conn. 409.
Hence, a bill to enforce the specific perform-
ance of a contract for the sale of a patent-
right is not such a case arising under the pat-
ent laws as gives jurisdiction to the federal
courts; 10 How. 477. By the same act, § 56,
awrit of error oran appeal lies to the supreme
court of the United States from all judgments
or decrees of any circuit court, ete., in any
suit under the patent law, without regard to
the sum or value in controversy. See Courrs
oF THE UNITED STATES.

Patent-right, note given for a. In many
of the states, laws have been passed making
void all notes given in consideration of a
patent-right unless the words ‘‘given for a
patent-right >> are prominently written on the
face of the note. These laws have been de-
cided in Michigan, 16 Alb. L. J. 330; Illinois,
70 Ill. 109 ; Indiana, 2 Bissell, 311 ; Miune-
sota, 9 Chic. Leg. News, 112; to be unconsti-
tutional and void. The property in inventions
exists by virtue of the laws of congress, and
no state has a right to interfere with its en-
joyment or annex conditions to the grant;
2 Biss. 814; 4 Bush, 811. In Pennsylvania,
however, a distinction has been made, the
statute of April 12, 1872, requiring the in-
sertion of the words ““given for a patent-
right,” merely having the effect of making
the note or instrument in the hands of a pur-
chaser subject to the same defence as if in the
Liands of the original owner or holder. By
necessary implication, notes without such
words inserted in them remain on the same
footing as before the act, and innocent hold-



PATENT OFFICE 387

PATENT OFFICE

ers, who take such notes without notice, take
them' clear of all equities existing between
the original parties.

As between the original parties to a note
given for a patent-right, it is well settled that
it is a good defence to show that the alleged
patent was void, and therefore there was no
consideration; 18 Penn. 465. All who take
with notice of the consideration, take subject
to the same defence; i¢d. Sharswood, J.,
holds that there is nothing in this view which
interferes with any just right of the holder of

a valid patent under the acts of congress, nor
© in permitting the maker to show against a
holder with such notice that the note was ob-
tained by fraudulent misrepresentation; 86
Penn. 173.

To secure the insertion of the words, the
act makes it a misdemeanor punishable by
fine or imprisonment, or both, for any person
““knowing the consideration of a note’’ to be
the sale of a patent-right, to sell or transfer
it without the words ‘‘given for a patent-
right” inserted, as provided by the act; 26
Am. Rep. 514 and note, citing 43 Ind. 167;
23 Minn. 243 53 Ind. 454; 54 id. 270.

See ABANDONMENT OF INVENTION ; CA-
VEAT; COMMISSIONER OF PATENTS ; Ex-
TEXSION OF PATENTS; INFRINGEMENT;
INTERFERENCE; INVENTION; MACHINE;
MANUFACTURE ; MEASURE OF DAMAGES ;
MopeL; Patext Orrick; Parext Or-
FICE, ExaMINERs IN; PRoCEss ; UtIiLiTY
WITHDRAWAL.

PATENT OFFICE. The office through
which applications for patents are made, and
from which those patents emanate.

Some provision for the purpose of issuing pat-
ents is, of course, found in every country where
the system of granting patents for inventions
prevails ; but nowhere else is there an establish-
ment which is organized in all respects on the
same scale as the United States Patent Office.

By the act of 1790, the duty of transacting this
business was devolved upon the secretary of
state, the secretary of war, and the attorney-
general. In the provision for a board for this
purpose found in the act of 1793, the secretary
of war is omitted. From that time during a
period of more than forty years all the business
connected with the granting of patents was
transacted by a clerk in the office of the secre-
tary of state,—the duties of the secretary in this
respect being little more than nominal, and the
attorney-general acting only as a legal adviser.

The act of July 4, 1836, reorganized the office
and gave it a new and higher position. A com-
missioner of patents was constituted. Provision
was made for a library, which has since become
one of the finest of the kind in the country.

The patent office is an office of record, in
which assignments of patents are recordable,
and the record is notice to all the world of
the facts to be found on record. Under sec-
tion four of the act of 1793, an assignment
was not valid unless recorded in the office of
the secretary of state; 4 Blackf, 183. The
law on the subject of recording is thus stated
in Curt. Pat. § 188: As against the patentee
himself, an assignment vests a good title in

the assignee, from the time of its execution,
and recording within three months is not ne-
cessary to its validity. But as respects subse-
quent purchasers without notice and for a
valuable consideration the prior assignment
must be recorded within the three months. As
against third persons, a suit may be main-
tained, in law or equity, by an assignee, pro-
vided he records his assignment at any time
before the trial or hearing. See 1 Story,
2783 2 id. 609 ; 7 Blatch. 195.

Three cases only are said to be provided
for by statute: first, an assignment of the
whole patent; sccond, an assignment of an
undivided part thereof; and, third, a grant
or conveyance of an exclusive right under the
patent within a specified part or portion of
the United States; 2 Stor. 542; 2 Blatch.
1485 9 Vt. 177. A question may arise
whether the act of 1860, in preseribing a
tarift’ of fees for recording other papers, as
agreements, etc., has not recognized the usage
of the office in recording them as within the
meaning of the acts of congress, and rendered
them recordable. See, as to recording con-
tracts relating to patents, Curt. Pat. § 183, n.

PATENT OFFICE, EXAMINERS IN.
Upon the rcorganization of the patent office,
in 1836, under the act of July 4 of that year,
a new and important principle was intro.
duced. Prior to that date, any one was a.
liberty to take out his patent for almost any
contrivance, it he was willing to pay the fees.
At least, this was the practical operation of
the system; for although a patent was not
granted until it was allowed by certain heads
of departments, still, as the”examination in
such cases went no further than merely to as-

certain whether the contrivance was of suffi-

cient importance to be worthy of a patent,
without any inquiry as to who was the first
inventor thereof, the allowance of the patent
was rather a matter of course in almost every
case. The applicant, at his own peril, de.
cided for himself whether the subject-matter
of the patent was new, If it was not so, the
patent would be of no value, as it could never
be enforced. The question of novelty could
be raised whenever an action for infringement
was brought; or a proceeding might be di-
rectly instituted to test the validity of the
patent, and to annul it if the patentee was
found not to be the orignal and first inventor.
The law in these respeets was like that of
Erigland and most other European countries.

But the act of 1836 provided for a thorough
examination of every application, with a view
of ascertaining whether the contrivance thus
shown was novel as well as useful: so that
no patent should issue which would not be
sustained by the courts. In theory, this was
to be done by the commissioner of patents;
but the amount of business on his hands was
such, even then, as to render it impossible for
him to perform all that labor in person; and
provision was accordingly made by law for an
examining clerk to assist him in these exam-
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inations. Under the act ¢f 1870 there are
now, besides the commissioner and assistant
commissioner, three examiners-in-chief, a chief
clerk, an examiner in charge of interfer-
ences, twenty-two principal examiners, twen-
ty-two first and twenty-two second assistant
examiners,

The duty of these examiners is to deter-
mine whether the subject-matter of the re-
spective patents which are applied for had
been invented or discovered by any other per-
son in this country, or had been patented or
described in any printed publication in this
or any foreign country, prior to the alleged in-
vention thereof by the applicant. If not,
and the invention is deemed useful within the
meaning of the patent law, a patent is al-
lowed, unless it clearly appears that the in-
vention has been abandoned to the publie. If
the invention has been in public use more
than two years with or without the con-
sent of the inventor, that single circumstance
amounts to a statutory abandonment of the
invention ; although it may be abandoned in
various other methods.  But, unless the fact
of abandonment is very clear, the office does
not assume to decide against the applicant,
but leaves the matter to a court and jury.
Sce PaTtexTs; Patext OFricE.

PATENT-ROLLS. Registers in which
are recorded all letters patent granted since
1516; 2 Sharsw. Bla. Com. 346; App. to
First Rep. of Select Commit. on Pub. Rec.
pp- 53, 84.

PATENT WRIT. A writ not closed or
sealed up. Jacob, Law Diet.; Co. Litt, 289;
2 id. 89; 7 Co. 20.

PATENTEE. He to whom a patent has
been granted. The term is usually applied
to one who has obtained letters patent for a
new invention.

PATER (Lat.). Father. The Latin term
1s considerably used in genealogical tables.

PATER-FAMILIAS (Lat.). In Civil
Law. One who was sui juris, and not sub-
ject to the paternal power.

In order to give a correct idea of what was
understood in the Roman law by this term, it is
proper to refer briefly to the artificial organiza-
tion of the Roman family,—the greatest moral
phenomenon in the history of the human race.
The comprehensive term familia embraced both
persons and property : money, lands, houses,
slaves, children, all constituted part of this ar-
tificial family, this juridical entity, this legal
patrimony, the title to which was exclusively
vested in the chief or pater-familias, who alone
was capax dominii, and whobelonged to himself,
sui juris. ‘

The word pater-familias is by no means equiva-
lent to the modern expression father of a family,
but means proprictor in the strongest sense of
that term j it is he qui in domo dominium habet,
in whom were centred all property, all power,
all authority : he was, in a word, the lord and
master, whose authority was unlimited. Noone
but he who was swi juris, who was pater-fami-
lias, was capable of exercising any right of pro-
perty, or wiclding any superiority or power over
any thing ; for nothing could belong to him who

was himself alieni juris. Hence the children of the
Jfilii-familias, as well ag those of slaves, belonged
to the pater-fanilias. In the same manner, every
thing that was acquired by the sons or slaves
formed a part of the familia, and, consequently,
belonged to its chief. This absolute property
and power of the pater-familias only ceased with
his life, unless he voluntarily parted with them
by a sale ; for the alienation by sale is invariably
the symbol resorted to for the purpose of dis-
solving the stern dominion of the pater-familias
over those belonging to the familia. Thus, both
emancipation and adoption are the results of
imaginary sales,—per imaginarias venditiones.
As the daughter remained in the family of her
father, grandfather, or great-grandfather, as the
case might be, notwithstanding her marriage, it
followed as a necessary consequence that the
child never belonged to the same family as its
mother : there is no civil relationship between
them ; they are natural relations,~—cognati,—but
they are not legally related to each other,—ag-
nati; and therefore the child never inherits from
its mother, nor the mother from ber child. There
was, however, a means by which the wife might
enter into the family and subject herself to the
power of her husband, in manw mariti, and
thereby establish a legal relationship between
herself and her husband. This marital power of
the husband over the wife was generally ac-
quired either coemptione, by the purchase of the
wife by the husband from the pater-familias, or
usw, by the prescription based on the possession
of one year,—the same by which the title to
movable property was acquired according to the
principles governing the wsucapio (usu capere,to
obtain by use). Another mode of obtaining the
same end was the confcrreatio, a sacred cere-
mony performed by the breaking and eating of
a small cake, farrewm, by the married couple.
It was supposed that by an observanece of this
ceremony the marital power was produced by
the interventicn of the gods. This solemn mode
of celebrating marriages was peculiar to the pat-
rician families. By means of these fictions and
ceremonies the wife became in theeye of thelaw
the daughter of her husband, and the sister of
the children to whom she gave birth, who would
otherwise have been strangers to her. Well
might Gaius say, Fere nulli alii sunt homines qui
talem in liberos habeant potestatem, qualem nos
Jiabemus.

There is some similarity between the agnatio,
or civil relationship, of the Romans, and the
transmission of the name of the father, under
the modern law, to all his descendants in the
male line. The Roman law says of the children,
palris, non matris, familiam sequuntur ; we say,
patris, non matris, nomen sequuntur., All the
members of the family who, with us, bear the
same name, were under that law agnates, or con-
stituted the agnatio, or civil family. Those chil-
dren only belonged to the family, and were sub-
ject to the paternal power, who had been
conceived in justis nuptiis, or been adopted.
Nuptice, or matrimonium, was a marriage cele-
brated in conformity with the peculiar rules of
the eivil law. There existed a second kind of
marriage, call concubinatus,—a valid union and
a real marriage,—which has been often impro-
perly confounded, even by high authority, with
concubinage. This confusion of ideas is attri-
butable to a superficial examination of the sub-
jeet; for the illicit intercourse between ¢ man
and a woman which we call concubinage was
stigmatized by the opprobrious term stuprum by
the Romans, and is spoken of in the strongest
terms of reprobation. The concubinatus was the
natural marriage, and the only one which those
who did not enjoy the jus connubii were permit-
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ted to contract. The Roman law recognized two
species of marriage, the one civil, and the other
natural, in the same manner as there were two
kinds of relationship, the agnatio and ¢ognatio.
The juste nuptie or justum matrimonium, Or
civil marriage, could only be contracted by
Roman citizens and by those to whom the jus
connubii had been conceded : this kind of mar-
riagealone produced the paternal power, the right
of inheritance, ete.

But the rapid rise and extraordinary greatness
of the city attracted immense crowds of stran-
gers, who, not possessing the jus connubii, could
form no other union than that of the concubina-
tus, which, though authorized by law, did not
give rise to those legal effects which flowed from
the juste nuptie. By adoption, the person
adopted was transferred from one family to an-
other ; he passed from the paternal power of one
pater-familias to that of another : consequently,
no one who was sui juris could be adopted in
the strict sense of that word. But there was
another species of adoption, called adrogatio, by
which a person sui juris entered into another
family, and subjected himself to the paternal
power of its chief. The effect of the adrogation
was not confined to the person adrogated alone,
but extended over his family and property. 1
Marcadé, 75 et seq.

This extraordinary organization of the Roman
family, and the unlimited powers and authority
vested in the pater-familias, continued until the
reign of Justinian, who, by his 118th Novel, en-
acted on the 9th of August, 544, abolished the
distinction between the agnatio and cognatio, and
established the order of inheritance which, with
some modifications, continues to exist at the pre-
sent day in all countries whose jurisprudence is
based on the civil law. See PATRIA POTESTAS.

PATERNA PATERNIS (Lat. the
father’s to the father’s). In French Law.
An expression used to signify that, in a suc-
cession, the property coming from the father
of the deceased descends to his paternal rela-
tions.

PATERNAL. That which belongs to the
father or comes from him : us paternal power,
paternal relation, paternal estate, paternal
line. See LinE.

PATERNAL POWER. The authority
lawfully exercised by parents over their chil-
dren. See FATHER.

PATERNAL PROPERTY. That
which descends or comes from the father and
other ascendants or collaterals of the paternal
stock. Domat, Liv. Prél, tit. 3, s. 2, n. 11.

PATERNITY. The state or condition
of a father,

The husband is primd facie presumed to
be the father of his wife’s children born dur-
ing coverture or within a competent time
afterwards : pater is est quem nuptie demon-
strant; 7 Mart. La. N. 8. 553.  So if the
child is en ventre sa mere at time of marriage ;
Co. Litt. 123 ; 8 East, 192. In civil law the
presumption holds in case of a child born be-
fore marriage as well asafter ; 1 Bla. Coru. 446,
454; Fleta, lib. 1, c. 6. In cases of mar-
riage of a widow within ten months after de-
cease of husband, the paternity is to be de-
cided by circumstances; Hargrave, note to
Co. Litt. § 188, n.190. Marriage within ten

months after decease of husband was forbid-
den by Roman, Danish, and Saxon law, and
English law before the Conquest; 1 Beck,
Med. Jur. 481 ; Brooke, Abr. Bastardy, pl.
18; Palm. 10; 1 Bla. Com. 456.

The presumption of paternity may always
be rebutted by showing circumstances which
render it impossible that the husband can be
the father; ¢ Binn. 283; 1 P. A. Browne,
Appx. xlvil.; Hard. 479; 8 East, 193; Stra.
51, 940; 4 Term, 356; 2 Myl. & K. 349 ; 3
Paige, Ch. 139; 1 S. & S.150; T. & R.
138; 1 Bouvier, Inst. n. 302 et seq.

The declarations of one or both of the
spouses, however, cannot affect the condition
of a child born during the marriage; 7 Mart.
La. ~. 8. 558; 3 Paige, Ch. 189. See Bas-
TARD; BASTARDY; LEGITIMACY ; MATER-
NITY; PREGNANCY.

PATHOLOGY. In Medical Jurispru-
dence. The science or doctrine of diseases.
In cases of homicides, abortions, and the like,
it is of great consequence to the legal prac-
titioner to be acquainted in some degree with
pathology. 2 Chigty, Pr. 42, n.

PATRIA (Lat.). Thecountry; the men
of the neighborhood competent to serve on a
jury; a jury. ‘This word is nearly synony-
mous with pais, which see. ’

PATRIA POTESTAS (Lat.). In Civil
Law. The paternal power; the authority
which the law vests in the father over the
persons and property of his legitimate chil-
dren.

One of the effects of marriage is the paternal
authority over the children born in wedlock. In
the early period of the Roman history, the pater-
nal authority was unlimited : the father had the
absolute control over his children, and might
even, as the domestic magistrate of his family,
condemn them to death. They could acquire
nothing except for the benefit of the pater-fa-
miltas (which see) ; and they were even liable to
be sold and reduced to slavery by the author of
their existence. But in the progress of civiliza-
tion this stern rule was gradually relaxed ; the
voice of nature and humanify was listened to on
behalf of the oppressed children of a cruel and
heartless father. A passage in the 37th book, t.
12, § 5, of the Pandects, informs us that, in the
year 870 of Rome, the emperor Trajan compelled
a father to release his son from the paternal au-
thority, on account of cruel treatment. The
same emperor sentenced a father to transporta-
tion because he had killed his son in a hunting-
party, although the son had been guilty of adul-
tery with his stepmother; for, says Marcianus,
who reports the case, patria potestas in pictate
debet, non in atrocitate, consistere. Ulpianus says
that a father is not permitted to Kkill his son
without a judgment from the prefect or the pres-
ident of the province. In the year 981 of Rome,
the emperor Alexander Severus addressed a con-
stitution to a father, which is found in the 8th
book, t. 47, § 3, of the Justinian Code, in which
he says, ‘‘ Your paternal authority authorizes
you to chastise your son; and if he persists in
his misconduct, you may bring him before the
president of the province, who will sentence him
to such punishment as you may desire.”” In the
same book and title of the Code we find a con-
stitution of the emperor Constantine, dated in
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the year of Rome 1065, which inflicts the punish-
ment denounced against parricide on the father
who shall be convieted of having killed his son.
The power of selling the child, which at first
was unlimited, was also much restricted, and
tinally altogether abolished, by subsequent legis-
lation, especially during the empire. Paulus,
who wrote about the middle of the tenth century
of Rome, informs us that the father could only
sell his child in case of extreme poverty: contem-
platione extreme necessitalis aut alimentarum gra-
tia. In 1039 of Rome, Diocletian and Maximian
declare in a rescript that it is beyond doubt
(manifestissimi juris) that a father can neither
sell nor pledge nor donate his children. Con-
stantine, in 1059, permitted the sale by the father
of his child, at its birth and when forced to do so
by abject poverty; propter nimiam paupertatem
egestatemque wictus ; and the same law is re-
enacted in the Code of Justinian. C. 4. 43, t.
2, 3.

" The father, being bound to indemnify the party
who had been injured by the offences of his child,
could release himself from this responsibility by
an abandonment of the offender, in the same
manner as the master could abandon his slave
for a similar purpose,—nozxali causa mancipare.
This power of abandonment continued to exist,
with regard to male children, up to the time of
Gaius, in the year 925 of Rome. But by the In-
stitutes of Justinian it is forbidden. Inst. 4. 8.
7

With regard to the rights of the father to the
property the child might acquire, it was origi-
nally as extensive and absolute as if it had been
acquired by a slave: the child could possess
nothing nor acquire any thing that did not be-
long to the father. Itis true, thechild might pos-
sess a peculium ; but of this he had only a preca-
rious enjoyment, subject to the will and pleasure
of the father. Under the first emperors a distine-
tion was made in favor of the son as to such
property as had been acquired by him in the
army, which was called castrense peculium, to
which the son acquired a title in himself. Con-
stantine extended this rule by applying it to
such property as the child had acquired by ser-
vices in offices held in the state or by following
a liberal profession : this was denominated quasi-
castrense peculinm. He also created the peculium
adventitium, which was composed of all property
inherited by the son from his mother, whether
by will or ab intestat ; but the father had the
usufruct of this peculium.  Arcadius and
Honorius extended it to every thing the son ac-
quired by succession or donations from his
grandfather or mother or other ascendants in
the maternal line. Theodosius and Valentinian
embraced in it whatever was given by one of the
spouses to the other; and Justinian included in
it every thing acquired by the son, except such
as was produced by property belonging to the
father himself. It is thus seen that, by the
legislation of Justinian and his predecessors, the
paternal power with regard to property was al-
most entirely destroyed.

The pater-familias had not only under his pa-
ternal power his own children, but also the chil-
dren of his sons and grandsons,—in fact, all his
descendants in the male line ; and thisauthority
continued in full force and vigor no matter what
might be the age of those subject to it. The
highest offices in the government did not release
the incumbent from the paternal authority. The
victorious general or consul to whom the honors
of a triumph were decreed by the senate was
subject to the paternal power in the same man-
ner and to the same extent as the humblest citi-
zen. It is to be observed, however, that the do-

mestic subjection did not interfere with the capa-
city of exercising the highest public functions in
the state. The children of the daughter were not
subjectto the paternal authority of her father :
they entered into the family of her husband.
Women could never exercise the paternal power.
And even when a woman was herself sui juris,
she could not exercise the paternal power. Itis
for this reason, Ulpian observes, that the family
of which a woman, sui juris, was the head,
mater-familias, commenced and ended with her :
mulier autem familiee suce et’ caput ¢t finis est. 1
Ortolan, 191 et seq.

The modern civil law has hardly preserved
any features of the old Roman jurisprudence
concerning the paternal power. Article 233 of
the Louisiana Code provides, it is true,that a
child, whatever be its age, owes honor and re-
spect to its father and mother; and the next ar-
ticle adds that the child remains under the autho-
rity of the father and mother until his majority
or emancipation, and that in case of a difference
of opinion between the parents the authority of
the father shall prevail. In the succeeding
article obedience is enjoined on the child to the
orders of the parents as long as he remains sub-
ject to the paternal authority. But article 236
renders the foregoing rules in a great measure
nugatory, by declaring that ¢ a child under the
age of puberty cannot quit the paternal house
without the permission of his father and mother,
who have a right to correct him, provided it be
done in a reasonable manner.” So that the
power of correction ceases with the age of four-
teen for boys and twelve for girls : nay, at these
ages the children may leave the paternal roof in
opposition to the will of their parents. It isseen
that, by the modern law, the paternal authority
is vested in both parents, but practically it is
generally exercised by the father alone; for
wherever there is a difference of opinion his will
prevails. The great object to be attained by the
exercise of the paternal power is the education
of the children to prepare them for the battle of
life, to make them useful ecitizens and respect-
able members of society. During the marriage,
the parents are entitled to the enjoyment of the
property of their minor children, subject to the
obligation of supporting and educating them,
and of paying the taxes, making the necessary
repairs, etc. Donations made to minors are ac-
cepted by their parents or other ascendants. The
father has under his control all actions which it
may be necessary to bring for his minor children
during the marriage. When the marriage is dis-
solved by the death of one of the spouses, the
paternal power ceases, and the tutorship is
opened : but the surviving parent is the natural
tutor, and can at his death appoint a testament-
ary tutor to his minor children. See PATER
FAMILIAS.

PATRICIDE. One guilty of killing his
father. See PARRICIDE.

PATRIMONIAL. A thing which comes
from the father, and, by extension, from the
mother or other ancestor.

PATRIMONIUM. In Civil Law. That
which is capable of being inherited.

Things capable of being possessed by a single
person exclusively of all others are,in the Roman
or civil law, said to be in patrimonio; when in-
capable of being so possessed, they are exzira
patrimonium. .

Most things may be inherited; but there are
some which are said to be extra patrimonium, or
which are not in commerce. These are such as

>



PATRIMONY 391

PAX REGIS

are common, as the light of heaven, the air, the
sea, aild the’like; things public, as rivers, har-
bors, roads, creeks, ports, arms of the sea, the
sea-shore, highways, bridges, and the like ; things
which belong to cities and municipal corporations,
as public squares, streets, market-houses, and
the like. See 1 Bouvier, Inst. nn. 421-446.

PATRIMONY. Any kind of property.
Such estate as has descended in the same
family ; estates which have descended or been
devised in a direct line from the father, and,
by extension, from the mother or other an-
cestor.

The father’s duty to take care of his chil-
dren. Swinb. Wills, 235.

PATRINUS (Lat.). A godfather.

PATRON. InEcclesiasticalLaw. He
who has the disposition and gift of an eccle-
siastical benefice. -

In Roman Law. The former master of a
freedman. Dig. 2. 4. 8. 1.

PATRONAGE. The rightof appointing
to office; as, the patronage of the president
of the United States, if abused, may endan-
ger the liberties of the people.

In BEcclesiastical Law. The right of pre-
sentation to a church or ecclesiastical benefice.
2 Bla. Com. 21.

PATRONUS (Lat.). In Roman Law.
A modification of the Latin word pater, father,
A denomination applied by Romulus to the
first senators of Rome, and which they always
afterwards bore.

Romulus at first appointed a hundred of them.
Seven years afterward, in consequence of the
association of Tatius to the Romans, a hundred
more were appointed, chosen from the Sabines.
Tarquinius Priscus increased the number to three
hundred. Those appointed by Romulus and
Tatius were called patres majorum gentium, and
the others were called patres minorum gentium.
These and their descendants constituted the no-
bility of Rome. The rest of the people were
called plebians, every one of whom was obliged
to choose oneof these fathers as his patron. The
relation thus constituted involved important
consequences. The plebeian, who was called
cliens (a client), was obliged to furnish the
means of maintenance to his chosen patron, to
furnish a portion for his patron’s daughters, to
ransom him and his sons if captured by an
enemy, and pay all sums recovered against him
by judgment of the courts. The patron, on the
other hand, was obliged to watch over the in-
terests of his client, whether present or absent,
to protect his person and property, and especially
to defend him in all actions brought against him
for any cause. Neither could accuse or bear
testimony against the other, or give contrary
votes, etc. 'The contract was of a sacred nature :
the violation of it was a sort of treason, and
punishable as such. According to Cicero (De
Repub. ii. 9), this relation formed an integral
part of the governmental system, Bt habuit ple-
bem in clientelas principum deseriptum, which he
affirms was eminently useful. Blackstone traces
the system of vassalage to this ancient relation
of patron and client. It was, in fact, of the
same nature as the feudal institutions of the
middle ages, designed to maintain order in a
rising state by a combination of the opposing
interests of the aristocracy and of the common
people, upon the principle of reciprocal bonds

for mutual interests. Dumazeau, Barreau Ro-
main, § iii. Ultimately, by force of radical
changes in the institution, the word patronus
came to signify nothing more than an advocate.
Id. iv.

PATROON. In New York. The lord
of a manor. Sece MANoOR.

PATRUELIS (Lat.). InCivil Law. A
cousin-german by the father’s side; the son
or daughter of a father’s brother. Dig. 38.
10. 1.

PATRUUS (Lat.). In Civil Law. An
uncle by the father’s side; a father’s brother.
Dig. 88. 10. 10.  Patruus magnus is a grand-
father’s brother, grand-uncle. Patruus major
is a great-grandfather’s brother. Patruus
mazimus is a great-grandfather’s father’s
brother.

PAUPER (Lat. poor). One so poor that
he must be supported at the public expense.

The statutes of the severul states make
ample provisions for the support of the poor.
It is not within the plan of this work even to
give an abstract of such extensive legislation.
See 16 Viner, Abr. 259; Botts, Poor-Laws;
Woodf. Landl. & T. 201.

PAUPERIES (Lat). In Civil Law.
Poverly. Ina technical sense, damnum absque
injuria: 1. e. a damage done without wrong
on the part of the doer: e. g. damage done
by an irrational being, as an_animal. I. 1,
§ 3, D. si quod paup. fec.; Vicat. Voe. Jur.;
Calvinus, Lex.

PAVIAGE. A contribution or tax for
paving streets or highways.

PAWN. A pledge. A pledge includes,
in Louisiana, a pawn and an antichresis;
but sometimes pawn is used as the general
word, including pledge and antichresis. La.
Civ. Code, art. 3101 ; Hennen, Dig. Pledge.
See PLEDGE.

PAWNBROKER. One whose business
it is to lend money, usually in small sums,
upon pawn or pledge.

PAWNEE. He who receives a pawn or
pledge.  See PLEDGE.

PAWNOR. One who, being liable to an
cngagement, gives to the person to whom he
is liable a thing to be held as a security for
the payment of his debt or the fulfilment of
his lability. See PLEDGE.

PAX REGIS (Lat.). The peace of the
king. That peace or security for life and goods
which the king promises to all persons under
his protection. Bracton, lib. 8, ¢. 11; 6 Rie.
II. stat. 1, c. 13.

In ancient times there were certain limits
which were known by this name. The pax regis,
or verge of the court, as it was afterwards called,
extended from the palace-gate to the distance
of three miles, three furlongs, three acres,
nine feet, nine palms, and nine barleycorns,
Crabb, C. L. 41; or from the four sides of the
king’s residence, four miles, three furlongs, nine
acres in breadth, nine feet, nine barleycorns. etc.
LL. Edw. Conf. c. 12, et LL. Hen. I.
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PAYEB. The person in whose favor a
bill of exchange is made payable. See BiLLs
oF EXCHANGE.

PAYMENT. The fulfilment of a pro-
mise, or the performance of an agreement.
The discharge in money of a sum due.

The word payment is not a technical term : it
has been imported into law proceedings from the
exchange, and not from law treatises. When
payment is pleaded as a defence, the defendant
must prove the payment of money, or something
accepted in its stead, made to the plaintiff or to
some person authorized in his behalf to receive
it; 2 Greenl, Ev. 509.

Payment, in its most general acceptation, is
the accomplishment of every obligation, whether
it consists in giving or in doing: Solutio est
prestatio ejus quod in obligatione est.

It follows, therefore, that every act which,
while it extinguishes the obligation, has also for
its ohject the release of the debtor and his ex-
emption from liability, is not payment. Pay-
ment is doing precisely what the payer has
agreed to do. Solvere dicitur cum qui fecit quod
facere promisit.

However, practically, the name of payment is
often given to methods of release which are not
accompanied by the performance of the thing
promised. Restrinximus solutiones ad compensa-
tionem, ad novationem, ad delegationem, et ad
numerationern.

In a more restricted sense, payment i{s the dis-
charge in money of a sum due. Numeratio est
nummarie solutio. 5 Massé, Droit commerciel,
229. That a payment may extmgulsh a debt, it
must be made by a person who has a right to
make it, to a person who is entitled to receive it,
in something proper to be received both as to
kind and quality, and at the appointed place and
time.

In the civil law, it is said, where payment is
something to be done, it must be done by the
debtor himself. If I hire a skilful mechanic to
build a steam-engine for me, he cannot against
my will substitute in his stead another workman.
‘Where it is something to be given, the general
rule is that it can be paid by any one, whether a
co-obliger, or surety, or even a third person who
has no interest; except that in this last case
subrogation-will prevent the extinction of the
debt as to the debtor, unless the payer at the
tirne of payment act in the name of the debtor,
or in his own name to release the debtor. See
SUBROGATION.

What constitutes payment.

According to Comyns, payment by mer-
chants must be made in money or by bill;
Comyns, Dig. Merchant (F).

1t is now the law for all classes of citizens
that payment must be made by money, unless
the obligation is, by the terms of the instru-
ment creating it, to be discharged by other
means. In the United States, congress has,
by the constitution, power to decide what
shall be a legal tender; that is, in what form
the creditor may demand his payment or must
receive it if offered; and congress has deter-
mined this by statutes. The same power is
exercised by the governments of all civilized
countries. As to the medium of payment in
the United States, see LEGAL TENDER.

In England, Bank-of-England notes are

legal tender. But the creditor may waive
this right, and anything which he has accepted
as satisfaction for the debt will be considered
as payment.

Upon a plea of payment, the defendant
may prove a discharge in bank-notes, negotiable
notes of individuals, or a debt already due
from the payee, delivered and accepted or
discounted as payment; Phill. Ev. Cowen &
H. ed. n. 387. Bank-notes, in conformity to
usage and common understanding, are re-
garded as cash; 1 Burr. 452; 3 ¢d. 1516; 9
Johns. 120; 6 Md. 37; unless objected to;
1 Mete. Mass. 356; 8 Ohio, 169; 10 Me.
475; 2 Cr. & J. 16, n.; 5 Yerg. 199; 3

Humphr. 162; 6 Ala. N. 5. 226, Treasury
notes are not cash; 3 Conn. 534. Giving a
check is not considered as payment; but the

holder may treat it as a nullity if he derives
no benefit from it, provided he has not yet
been guilty of neglmence 80 as to cause injury
to the drawer; 2 Cdmpb 515; 8 Term, 451;
2 B. & P. 518; 4 Ad. & E. 9:)2 4 Johus,
296; 30 N. H. 256. But see 14 How. 240.

de ment in forged bills is generally a nul-
lity, both in Lnrvland and this country; 10
Wheat., 833 ; 2" Johns. 455; 6 Hill, N Y.
840; 7 Leigh, 617; 3 Hawks, 568 % Harr.
&J.368; 4Gill & J. 463; 4 Il 892; 11
1d. 137; 3 Penn. 330; 5 Conn. 71. Soalso
of counterfeit coin; but an agreement to sell
goods and accept specific money is good, and
payment in these coins is valid even though
they be counterfeit; 1 Term, 225; 14 8. &
R. 51.  And the forged notes must be re-
turned in a reasonable time, to throw the loss
upon the debtor; 7 Leigh, 617; 1111 137.
Payment to a bank in its own notes which
are received and afterwards discovered to be
forged is a good payment; 1 Parsons, Contr.
220. A forged check received as cash and
passed to the credit of the customer is good
payment; 4 Dall. 234; s. ¢. 1 Binn. 27;
10 Vt. 141. Payment in bills of an insolvent
bank, where both parties were innocent, has
been held no payment; 7 Term, 64; 13
Wend. N. Y. 101; 11 Vi, 576; 9 N. H.
365; 22 Me. 85. On the other hand, it has
been held good paymentin 1 W. & S. 92; 6
Mass. 185; 12 Ala. 280; 8 Yerg. 175. The
point is stlll unsettled, and it is said to be a
question of intention rather than of law;
Story, Pr. Notes, 125%, 477%, 641.

If a bill of exchdnve or promissory note
be given t6 a ereditor “and accepted as pay-
ment, it shall be a good payment; Comyns,
Dig. Merchant (F); 80 N. H. 540; 27 Ala.
N.8.254; 16 11L. 161; 2 Du. N. Y. 133; 14
Ark. 267 ; 4 Rich. 600; 34 Me. 324. But
regularly a bill of exchange or note given to
a creditor shall not be a discharge of the debt
till payment of the bill, unless so accepted ;
Skinn. 410; 1 Salk. 124.

If the debtor gives his own promissory note,
it is held in England and the United States
generally not to be payment, unless it be
shown that it was so intended ; 10 Pet. 567;
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4 Mas. 336; 27 N. H. 244 ; 15 Johns. 247;
3 Wend. 66; 9 Conn. 23; 2 N. H. 525; 26
E. L. & E. 56.

And if payment be made in the note of a
factor or agent employed to purchase goods,
or intrusted with the money to be paid for
them, if the note be received as payment it
will be good in favor of the principal; 1 B.
& Ald. 14; 7 B. & C. 17 ; butnot 1f received
conditionally ; and this is a question of fact
for the jury; 6 Cow. 181; 10 Wend. 271.

It is said that an agreement to receive the
debtor’s own note in payment must be ex-
pressed; 1 Cow, 859; 1 Wash. C. C. 328;
and when so expressed it extinguishes the
debt; 5 Wend. 85. Whether there was such
an agreement is a question for the jury; 9
Johns. 310.

A bill of exchange drawn on a third per-
son and accepted discharges the debt astothe
drawer; 10 Mod. 87 ; and in an action tore-
cover the price of goods, in England, pay-
ment by a bill not dishonored has been held
a good defence; 4 Esp. Cas. 46; 38 Campb.
4115 1 M. & M. 28; 4 Bingh. 454 ; 5 Maule
& S. 62.

Retaining a draft on a third party an un-

.reasonable length of time will operate as pay-

ment if loss be occasioned thereby; 8 Wils.
5535 13 S. & R. 318; 2 Wash. C. C. 191,

In the sale of a chattel, if the note of a
third person be accepted for the price, it is
good payment; 3 Cow. 272; 1 D. & B. 291.
Not so, however, if the note be the promise
of one of the partners in payment of a part-
nership debt; 4 Dev 91, 460.

In Maine and Massachusetts, the presump-
tion where a negotiable note is taken, whether
it be the debtor’s promise or that of a third

erson, is that it is intended as payment; 6

lass. 143 ; 12 Pick. 268 ; 2 Mete. Mass. 168
8 Me. 208; 18 id. 249; 37 id. 419, The
fact that a note was usurious and void was
allowed to overcome this presumption; 11
Mass. 861. Generally, the question will de-
pend upon'the fact whether the payment was
to have been made in notes or the receiving
them was a mere accommodation to the pur-
chaser; 17 Mass. 1. And the presumption
never attaches where non-negotiable notes are
given; 11 Me. 381; 15 id. 340.

Payment may be made through the inter-
vention of a third party who acts as the agent
of both parties: as, for example, a stake-
holder. If the money be deposited with him
to abide the event of a legal wager, neither
party can claim it until the wager is deter-
mined, and then he is bound to pay it to the
winner; 4 Campb. 37. If the wager is il-
legal, the depositor may reclaim the money
at any time before it is paid over; 4 Taunt.
474; 5 Term, 405; 8 B. & C. 221; 29 E.
L. & E. 424; 31 id. 452. And at any time
after notice given in such case he may hold
the stake-holder responsible, even though he
may have paid it over; see 2 Pars. Contr,
138.

An auctioneer is often a stake-holder, as

in case of money deposited to be made over
to the vendor if a good title 1s made out. In
such case the purchaser cannot reclaim except
on default in giving a clear title. But if the
contract has been rescinded by the parties
there need be no notice to the stake-holder in
case of a failure to perform the condition; 2
M. & W. 244; 1 M. & R. 614.

A transfer of funds, culled by the civil-law
phrase a payment by delegation, is payment
only when completely effected ; 2 Pars. Contr.
137; and an actual transfer of claim or credit
assented to by all the parties is a good pay-
ment; 4 Bingh. 112; 2 B. & Ald. 39; 5 id.

2283 7 N. H. 345, 897; 17 Mass. 400. This.

seems to be very similar to payment by draw-
ing and acceptance of a bill of exchange.

Foreclosure of a mortgage given to secure
a debt operates as payment made when the
foreclosure is complete ; but if the property
mortgaged is not equal in value to the amount
of the debt then due, it is payment pro tanto
only; 2 Greenl. Ev. § 324; 3 Mass, 562; 2
Gall. 1525 8 Mas. 474; 10 Pick. 396; 11
Wend. 106. A legacy also is payment, if
the intention of the testator that 1t should be
so considered can be shown, and if the debt
was liquidated at the death of the testator;
1 Esp. 187; 12 Mass. 391; 5 Cow. 368.
See LEGacy.

When money is sent by letter, even though
the money is lost, it is good payment, and
the debtor is discharged, if he was expressly
authorized or directed by the creditor so to
send it, or if such authority can be presumed
from the course of trade; Peake, 67; 11 M.
& W. 283. But, even if the authority be
given or inferred, at least ordinary diligence
must be used by the debtor to have the money
safely conveyed. See 38 Mass. 249; Ry. &
M. 149; 1 Exch.477; Peake, 186. Pay-
ment must be of the whole sum; and even
where a receipt in full has been given for a
payment of part of an ascertained sum, it
has been held not to be an extinction of the
debt; 5 Co. 117; 2B. & C. 477; 3 N. H.
518; 11 Vt. 60; 26 Me. 88; 37 id. 361; 10
Ad. & E. 121; 4 Gill. &J. 305; 9 Johns.
333; 17 i¢d. 169; 11 How. 100. ‘

But payment of part may be left to the
jury as evidence that the whole has been paid ;
5 Cra. 11; 8 N. H. 518; and payment of a
part at a different time; 2 Metc. Mass. 283 ;
or place ; 8 Hawks, 580; or inany way more
beneficial to the creditor than that prescribed
by the contract, is good; 15 M. & W, 23,
Giving a chattel, though of less value than
the debt. is a discharge; Dy. 75 ¢; 2 Litt.
49; 3 Barb. Ch. 621; or rendering certain
services, with the consent of the creditor; 5
Day, 859; or assigning certain property; 5
Johns. 386; 18 Mass. 424. So1f a stranger
pay a part, or give his note for a part, and
this is accepted, it is a good payment of the
debt; 11 East, 390; 4 B. & C. 500; 13 Ala.
N. 8. 853; 14 Wend. 116; 2 Metc. Mass.
283. And where a creditor by process of
law compels the payment of a part of his
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claim, by a suit for that part only, this is gene-
rally a discharge of the whole; 11 S. & R.
78 ; see 16 Johns. 121.

The payment must have been accepted
knowingly. Many instances are given in the
older writers to 1illustrate acceptance: thus,
if the money is counted out, and the payee
takes a part and puts it in a bag, thisis a
good payment, and if any be lost it is the
payee’s loss; 5 Mod. 398. Where A paid B
£100 in redemption of a mortgage, and B
bade C put it in his closet, and C did so, and
A demanded his papers, which B refused to
deliver, and A demanded back his ‘money,
and B directed C to give it to him, and C did,
it was held to be a payment of the mortgage ;
Viner, Abr. Payment (I2).

Generally, there can be but little doubt as
to acceptance or non-acceptance, and the
question is one of fact for the jury to deter-
mine under the circumstances ot each particu-
lar case. Of course where notes or bank-hbills
are given in payment of a debt, the evidence
that they were so given is to be the same as
evidence of any other fact relating to pay-
ment.

Evidence of payment.  Evidence that
any thing has been done and accepted as pay-
ment is evidence of payment.

A receipt is prima jacie evidence of pay-

ment: but a receipt acknowledging the re-!

ception of ten dollars and acquitting and re-
leasing from all obligations would be a re-
ceipt for ten dollars only; 2 Ves. 310; 5 B.
& Ald. 606 ; 18 Pick. 825; 1 Edw. Ch. 341.
And a receipt is only prima facie evidence
of payment; 2 Taunt. 241; 7 Cow. 334; 4
Ohio, 346. For cases explaining this rule,
see, also, 2 Mas. 141 11 Mass. 27; 9 Johns.
810; 4 H. & M’H. 219; 3 Caines, 14. And
it may be shown that the particular sum
stated in the receipt was not paid, and, also,
that no payment has been made; 2 Term,
366; 26 N. H. 12; 9 Conn. 401; 2 N. J.
59; 10 Humphr. 188; 13 Penn. 46.
Payment may be presumed by the jury in

the absence of direct evidence : thus, posses-’

sion by the debtor of a security after the day
of payment, which security is usually given
upon payment of the debt, is prima facie
evidence of payment by the debtor ; 1 Stark.
374; 9 S. & R. 385.

If an acceptor produce a bill of exchange,
this is said to afford in England no presump-
tion of payment unless it is shown to have
been in circulation after he accepted it; 2
Campb. 439. See, also, 14 M, & W. Exch.
379. But in the United States such posses-
sion is prima facie evidence of payment; 7
S. & R. 116; 4 Johns., 296; 2 Pick. 204.
Payment is conclusively presumed from lapse
of time. After twenty years’ non-demand,
unexplained, the court will presume a pay-
ment without the aid of a jury; 1 Campb.
27; 14 S. & R.15; 6 Cow. 401; 2 Cra.
180. TFacts which destroy the reason of this
rule may rebut the presumption ; 1 Pick. 60 ;
2 La. 481.  And a jury may infer payment

from a shorter lapse of time, especially if
there be attendant circumstances favoring the
presumption; 7 S. & R. 410. As to pre-
sumptions against the existence of the debt,
see 5 Barb. 63.

A presumption may arise from the course of
dealing between the parties, or the regular
course of trade : thus, after two years it was
presumed that a workman had been paid, as
it was shown that the employer paid his
workmen cvery Saturday night, and this man
had been seen waiting among others ; 1 Esp.
296. See, also, 3 Campb. 10.

A receipt for the last year’s or quarter’s
rent is prima facie evidence of the payment
of all the rents previously due; 2 Pick. 204.
If the last instalment on a bond is paid in due
form, it is evidence that the others have been
paid; if paid in a different form, that the
parties are acting under a new agreement.

Where receipts had been regularly given
for the same amount, but for a sum smaller
than was due by the agreement, it was held
evidence of full payment; 4 Mart. La. 698,

Who may make payment. Payment may
be made by the primary debtor, and by other
persons from whom the creditor has a right to
demand it. :

An agent may make payment for his prin-
cipal.

An attorney may discharge the debt against
his client ; 5 Bingh. 506. One of any num
ber of joint and several obligors, or one of
several joint obligors, may discharge the debt ;
Viner, Abr. Payment (B). Payment may
be made by a third person, a stranger to the
contract.

It may be stated, generally, that any act
done by any person in discharge of the debt,
if accepted by the creditor, will operate as
payment. In the civil law there are many
exceptions to this rule, introduced by the
operation of the principle of subrogation.
Most of these have no application in the com-
mon law, but have been adopted, in some in-
stances, as a part of the law merchant. See
SuBROGATION ; CONTRIBUTION.

To whom payment may be made. Pay-
ment is to be made to the creditor. But it
may be made to an authorized agent. And

if made in the ordinary course of business,
without notice requiring the payment to be
made to himself, it is binding upon the prin-
cipal; 11 East, 363 6 M. & G. 166; Cowp.
257; 4 B. & Ald. 395; 3 Stark. Cas. 16; 1
Campb. 477. Payment to a third person by
appomtment of the principal will be substan-
tially payment to the principal; 1 Phill. Ev.
200. Payment to an agent who made the
contract with the payee (without prohibition)
is payment to the principal; 1 Campb. 339;
16 Johns. 86; 2 Gall. 565; 10 B. & C. 755.
But payment may be made to the principal
after authority given to an agent to receive;
6 Maule & S. 156. Payment to a broker or
factor who sells for a prineipal not named is
good; 11 East, 36. Payment to an agent
when he is known to be such will be good if
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made upon the terms authorized; 11 East,
36 ; if there be no notice not to pay to him;
3 B. & P. 485; 15 East, 65; and even after
notice, if the factor had a lien on the money
when paid; 5 B. & Ald. 27. If the broker
sell goods as his own, payment is good though
the mode varies from that agreed on; 11 East,
36; 1 Maule & S. 14752 C. & P. 49.

Payment to an attorney is as effectual as
payment to the principal himself; 1 W.
Blackst. 8; 1 Wash. C. C. 9; 1 Call, 147.
So, also, to a solicitor in chancery after a de-
cree; 2 Ch. Cas. 38. The attorney of re-
cord may give a receipt and discharge the
judgment; 1 Call, 147; 1 Coxe, 214; 1
Pick. 347; 10 Johns. 220; 2 Bibb, 382; if
made within one year; 1 Me. 257. Not so
of an agent appointed by the attorney to collect
the debt; 2 Dougl. 623. Payment by an offi-
cer to an attorney whose power had been re-
voked before he received the execution did
not discharge the officer; 13 Mass. 465; 3
Yeates, 7. See, also, 1 Des. Ch. 461. Pay-
ment to one of two co-partners discharges the
debt; 8 Wend. 542; 15 Ves. 198 ; 2 Blackf.
371; 1 1l 107; 6 Maule & S. 156; 1 Wash.
C. C. 77; even after dissolution; 4 C. & P.
108. Andsee 7 N. H. 568. So payment to
one of two joint creditors is good, though
they are not partners; 4 J.J. Marsh. 367.
But paymept by a banker to one of several
joint depositors without the assent of the
others was held a void payment; 1 M. & R.
145; Ry. & M. 364; 4 E. L. & E. 342.

Payment to the wife of the creditor is not
a discharge of the debt, unless she is ex-
pressly or impliedly his agent; 2 Scott, N. R.
372; 1 Add. 8316; 2 Freem. 178; 22 Me.
335. An auctionecr employed to sell real
estate has no authority to receive the pur-
chase-money by virtue of that appointment
merely; 1 M. & R. 826, Usually, the terms
of sale authorize him to receive the purchase-
money ; 5 M. & W. 645. Payment was
made to a person sitting in the creditor’s
counting-room and apparently doing his busi-
ness, and it was held good; 1 M. & M. 200;
5 Taunt. 307 ; but payment to an apprentice
so situated was held not to be good; 2 Cr.
& M. 304. Generally, payment to the
agent must be made in money, to bind the
principal; 11 Mod. 71; 10 B. & C. 760.
Poweér to receive money does not authorize
an agent to commute; 1 Wash. C.C. 4545 1
Pick. 347; nor to submit to arbitration; 5
How. 891. See, also, Story, Ag. § 99.

An agent authorized to reccive money can-
not bind his principal by receiving goods; 4
C. & P.501; or anote; 1 Salk. 442; 2 Ld.
Raym. 928; 5 M. & W. 645; but a subse-
quent ratification would remedy any such de-
parture from authority; and it is said that
slight acts of acquiescence will be deemed
ratification. Payment to one of several joint
creditors of his part will not alter the nature
of the debt so as to enable the others to sue
separately ; 4 Tyrwh, 488. Payment to one
of several exccutors has been held sufficient ;

3 Atk. 695. Payment to a trustee generally
concludes the cestut que trust in law; 5 B. &
Ad. 96. Payment of a debt to a marshal or
sheriff having custody of the person of the
debtor does not satisty the plaintiff’; 2 Show.
129 ; 14 East, 418; 4 B. & C. 32. Interest
may be paid to a serivener holding the mort-
gage-deed or bond, and also the principal, if
he deliver up the bond ; otherwise of a mort-
gage-deed as to the principal, for there must
be a re-conveyance; 1 Salk. 157. It would
seem, then, that in those states where no re-
conveyance is needed, a payment of the prin-
cipal to a person holding the security would
be good, at least primd facie.

Subsequent ratification of the agent’s acts
is equivalent to precedent authority toreceive
money ; Pothier, Obl. n. 528.

Wien to be made. Payment must be made
at the exact time agreed upon. This rule is
held very strictly in law ; but in equity pay-
ment will be allowed at a time subsequent,
generally when damages can be estimated
and allowed by way of interest; 8 East, 208 ;
3 Pick. 414; 5 id. 106, 187. Where pay-
ment is to be made at a future day, of course
nothing can be demanded till the time of pay-
ment, and, if there be a condition precedent
to the liability, not until the condition has
been performed. And where goods had been
sold ‘‘at six or nine months’ credit,”’ the
debtor was allowed the option ; 5 Taunt. 338.

Where no time of payment 1s specified, the
money is to be paid immediately on demand ;
Viner, Abr. Payment (H); 1 Pet. 455; 4
Rand. 346. 'When payment is to be made
ata certain time, it may be made at a different
time if the plaintiff will accept ; Viner, Abr.
Payment (H); and it seems that the debtor
cannot compel the creditor to receive payment
before the debt is due.

Where to be made. Payment must be made
at the place agreed upon, unless both the
parties consent to a change. If no place of
payment is mentioned, the payer must seek
out the payee; Moore, P. C. 274; Shepp.
Touchst. 3783 2 Br. & B. 165; 2 Maule &
S.120; 2 M. & W.223; 20 E. L. & E.
498.

So, too, the creditor is entitled to call for
payment of the whole of his claim at one
time, unless the parties have stipulated for
payment in parcels.

Questions often arise in regard to the pay-
ment of debts and legacies by executors and
administrators. These questions are gene-
rally settled by statute regulations. See Dis-
TRIBUTIONS; EXECUTOR; ADMINISTRA-
TOR.

As a general rule, debts are to be paid first,
then specific legacies. The personal property
is made liable for the testator’s debts, and,
after that is exhausted, the real estate, under
restrictions varying in the different states.

In the payment of mortgages, if the mort-
gage was made by the deceased, the personal
estate is liable to discharge the mortgage
debts; 2 Cruise, Dig. 147. But where the
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deceased acquired the land subject to the
mortgage, his real estate must pay the deht;
3 Will. Exec. 1699; 8 Johns. Ch. 252; 2 P.
‘Wms. 664, n. 1; 2 Bro. C. C.. 57; 5.Ves.
534; 24 Penn. 203. See MORTGAGE.

Effect of payment. The effect of payment
is—first, to discharge the obligation; and it
may happen that one payment will discharge
several obligations by meuans of a transfer of
the evidences of obligation; Pothier, Obl.
554, n. Second, payment does not prevent
a recovery when made under a mistake of
fact. The general rule is that mistake or
ignorance of law furnishes no ground to re-
claim money paid voluntarily under a claim
of right; 2 Kent, 491; 2 Greenl. Ev. § 123.
But acts done under a mistake or ignorance
of an essential fact are voidable and relievable
both in law and equity. Laws of a foreign
country are matters of fact; Story, Const. §§
407, 411; 9 Pick. 112; and the several
United States are foreign to each other in this
respect. See CONFLICT OF LAws; FOREIGN
Laws. In Kentucky and Connecticut there
is a power of recovery equally in cases of
mistake of law and of fact; 19 Conn. 548
3 B. Monr. 510; 4 4d. 190. In Ohio it may
be remedied in equity; 11 Ohio, 223. In
New York a distinction is taken between
ignorance of law and mistake of law, giving
relief in the latter case; 18 Wend. 422; 2
Barb., Ch. 508. In England, money paid
under a mistake of law cannot be recovered
back; 4 Ad. & E. 858.

1 hird, part payment of a note will have
the effect of waiver of notice as to the whole
sum. Fourth, payment of part of the debt
will bar the application of the Statute of
Limitations as to the residue ; 22 N, H. 219;
6 Md. 201; 8 Mass. 134; 28 E. L. & E.
454 ; even though made in goods and chattels ;
2 Cr. M. & R. 337; 4 Ad. & E. 71; 4 Scott,
N. R. 119. But it must be shown conclu-
sively that the payment was made as part of
a larger debt; 1 Cr. M. & R. 252; 2 Bingh.
N. C.241; 6 M. & W. 824; 20 Miss. 663;
24 id. 92; 9 Ark. 455; 11 Barb. 554; 24
Vt. 216. See, also, 2 Pars. Contr. 353-
359.

In Pleading. The name of a plea by
which the defendant alleges that he has paid
the debt claimed in the declaration: this
plea must conclude to the country. See
Chitty, Plead.

See, also, generally, Parsons, Story, Leake,
and Chitty, on Contracts; Greenleaf, Phil-
lipps, and Starkie, on Evidence; Story, Par-
sons, and Byles, on Bills and Notes ; Green-
leaf’s Cruise, on Real Property; Daniel,
Neg. Inst.; Kent, vol. iii.; Massé, Droit, com-
merciel, vol. v. p. 229 et seq.; Domat, Civil
Law; Pothier, on Obligation; Guyot, Ré-
pertoire  Universelle, Payment; Comyns ;
Viner, Burn, and Dane, Abridgment, Pay-
ment.

PAYMENT INTO COURT. In Prac-
tice. Depositing a sum of money with the

proper officer of the court by the defendant
in a suit, for the benefit of the plaintiff’ and
in answer to his claim.

It may be made in some states under stat-
utory provisions; 18 Ala. 293; 7 Il 671;
1 Barb. 21; 5 Harr. Del. 17; 24 Ga. 211;
16 Tex. 461; 11 Ind. 532; and see 3 E. L.
& E. 185; 7 4d. 152; and in most by a rule
of court granted for the purpose; 2 Bail.
28; 7 Ired. 201; 1 Swan, 92; in which
case notice of an intention to apply must, in
general, have been previously given.

The effect is to divest the defendant of all
right to withdraw the money; 1 Wend. N.
Y. 19151 £. D. Smith, 398; 3 Watts, 248 ;
except by leave of court; 1 Coxe, 298; and
to admit conclusively every fact which the
pluintiff would be obliged to prove in order to
recover the money; 1 B. & C. 8; 6 M. &
W. 9; 2 Scott, N. 8. 56; 9 Dowl. 21; 1
Dougl. Mich. 330; 24 Vt. 140; and see 7
Cush. 556 ; as, that the amount tendered is
due; 1 Campb. 558; 21id. 341 ; 5 Mass. 365 ;
2 Wend. 431; 7 Johns. 815; for the cause
laid in the declaration; 5 Bingh. 28, 82; 2
B. & P. 550; 5 Pick. 285; 6 id. 340 ; tothe
plaintiff in the character in which he sues; 2
Campb. 441 ; the jurisdiction of the court; 5
Esp. 19; that the contract was made; 3
Campb. 52; 8 Taunt. 95; and broken as al-
leged; 1 B. & C. 3; but onlyinseference to
the amount paid in; 7Johns. 815; 3 E. L. &
E. 548; and nothing beyond such facts; 1
Greenl. Ev. § 206. And see 2 M. & G. 208,
9233 ; 5C. & P. 247.

Generally, it relieves the defendant from
the payment of costs until judgment is re-
covered for a sum larger than that paid inj 1
Wash. 10; 8 Cow. 36; 3 Wend. 326; 2
Miles, 65; 2 Rich. 64; 24 Vt. 140. As
to the capacity in which the officer receiving
the money acts, see 1 Coxe, 298; 2 Bail. 28;
17 Ala. 293.

PAYS. Country. Trial per pays, trial
by jury (the country). See Pars.

PEACE. The concord or final agreement
in a fine of lands; 18 Edw. I. modus levandi
Sinis.

The tranquillity enjoyed by a political so-
ciety, internally by the good order which
reigns among its members, and externally by
the good understanding it has with all other
nations. Applied to the internal regulations
of a nation, peace imports, in a technical
sense, not merely a state of repose and secu-
rity as opposed to one of violence or warfare,
but likewise a state of public order and de-
corum; Hamm. N. P. 139; 12 Mod. 566.
See, generally, Bacon, Abr. Prerogative (D
4); Hale, Hist. Comm. Pleas, 160; 3
Taunt. 14; 1 B. & Ald. 227; Peake, 89; 1
Esp. 294 ; Harrison, Dig. Officer (V 4); 2
Benth. Ev. 819, note; Goop BEHAVIOR;
STRETY OF THE PEACE.

PBACE OF GOD. The words, ‘‘in the
peace of God and the said commonwealth,
then and there being,” asused iniudictments
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for homicide and in the definition of murder,
mean merely that it is not murder to kill an
alien enemy in time of war, provided such
killing occur in the actual exercise of war;
Whart. Cr, Law, § 310; 13 Minn. 341.

PEACE OF GOD AND THE
CHURCH. The freedom from suits at law
between the terms. Spelman, Gloss.; Jacob,
Law Dict.

PECK. A measure of capacity, equal to
two gallons. Sce MEASURE.

PECULATION. In Civil Law. %he
unlawful appropriation by a depositary of pub-
lic funds, of the property of the government
intrusted to his care, to his own use or that
of others. Domat, Suppl. au Droit Public,
1. 3, tit. 5.

PECULIAR. In Ecclesiastical Law.
A parish or church in England which has
jurisdiction of ecclesiastical matters within
itself and independent of the ordinary.

They may be either—

ERoyal, which includes the sovereign’s free
chapels ; ’

Of the archhishops, excluding the jurisdic-
tion of the bishops and archdcacons ;

Of the bishops, excluding the jurisdietion
of the bishop of the diocese in which they
are situated ;

Of the bishops in their own diocese, ex-
cluding archdiaconal jurisdiction ;

Of deans, deans and chaplers, prebenda-
ries, and the like, excluding the bishop’s ju-
risdiction in consequence of ancient composi-
tions.

The court of peculiars has jurisdiction of
causes arising in such of these peculiars as
are subject to the metropolitan of Canterbury.
In other peculiars the jurisdiction is exercised
by commissaries. 1 Phill. Ecel. 202, n. 245;
Skinn. 589; 8 Bla. Com. 65.

PECULIUM (lat.). In Civil Law.
The most ancient kind of peculium was the
peculium profectitium of the Roman law,
which signified that portion of the property
acquired by a son or slave which the father
or master allowed him, to be managed as he
saw fit. In modern civil law there are other
kinds of peculium, viz.: peculium castrense,
which includes all movables given to a son by
relatives and friends on his going on a cam-
paign, all the presents of comrades, and his
military pay and the things bought with it:
peculium quasi-casirense, which includes all
acquired by a son by performing the duties of
a public or spiritual office or of an advocate,
and also gifts from the reigning prince ; pecu-
ltum adventitium, which includes the property
of a son’s mother and relatives on that side of
the house, and all which comes to him on a
second marriage of his parents, and, in gene-
ral, all his acquisitions which do not come
from his father’s property and do not come
under castrense or quasi-castrense peculium.

The peculium profectitium remains the pro-
perty of the father. The peculium castrense
and guasi-castrense are entirely the property

of the son. The peculium adventitium be-
longs to the son; but he cannot alien it nor
dispose of it by will; nor can the father, un-
less under peculiar circumstances, alien it
without consent of the son. Mackeldey, Civ.
Law, §§ 5567-559; Vicat, Voe. Jur.; Inst. 2.
9. 1; Dig. 15. 1. 5. 8; Pothier, ad Pand.
lib. 50, tit. 17, ¢. 2, art. 3.

A master is not entitled to the extraordi-
nary earnings of his apprentices which do not
interfere with his services so as to affect the
master’s profits. An apprentice was therefore
decreed to be entitled to salvage, in opposi-
tion to his master’s claim for it. 2 Cra. 270.

PECUNIA (Lat.)). In Civil Law.
Property, real or personal, corporeal or in-
corporeal. Things in general (omnes res).
So the law of the Twelve Tables said, uti
quisque pater familias legasset super pecunid
tutelare rei suce, ita jus esto: in whatever
manner a father of a family may have dis-
posed of his property or of the tutorship of
his things, let this disposition be law. 1
Legons Elém. du Dr. Civ. Rom. 288. But
Paulus, in L 5, D. de verd. signif., gives it
a narrower sense than res, which he says
means what is not included within patrimony,
pecunia what is.  Vieat, Voc. Jur. In a still
narrowersense, it means those things only which
have measure, weight, and number, and most
usually strictly money. {d. The general
sense of property occurs, also, in the old
English law. ~ Leg. Edw. Confess. e. 10.

Flocks were the first riches of the ancients;
and it is fromn pecus that the words pecunia, pecu-
lium, peeulatus, are derived. In old English law
pecunia often retains the force of pecus. So often
in Domesday : pastura ibidem pecunice ville, i. e.
pasture for cattle of the village. 8o vive pecunie,
live stock. Leg. Edw. Confess. ¢. 10; Emendat.
Willielmi Primi ad Leges Edw. Confess. ; Cowel.

PECUNIA NUMERATA (Lat.). Money
given in payment of a debt. Properly used
of the ecreditor, who is properly said to num-
ber, i. e. count out, the money to the debtor
which he must pay, and improperly of the
debtor, who is said to number or count out
the money to the creditor, ¢. e. to pay it.
Vicat, Voe. Jur.; Calvinus, Lex.

PECUNIA NON-NUMERATA (Lat.).
Money not paid or numbered. The exceptio
non-numerate pecunice (plea of moncy not
paid) is allowed to the principal or surety
by the creditor. Calvinus, Lex.

PECUNIA TRAJECTITIA (Lat.). A
loan of money which, either itself or in the
shape of goods bought with it, is to be carried
over the sea, the lender to take the risk {rom
the commencement of voyage till arrival at
port of destination, and on that account to
have higher interest; which interest is not es-
sential to the contract, but, if reserved, is
called feenus nauticum. Mackeldey, Civ. Law,
§3980. The term feenus nauticum issometimes
applied to the transactionas well as the interest,
making it coextensive with pecunia trajectitia.

PECUNIARY. That which relates to
money.
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PECUNIARY CAUSES. Causes in
ecclesiastical courts where satisfaction is sought
for withholding ecclesiastical dues or the doing
or neglecting some act connected with the
church. 8 Bla. Com. 88. For what causes
are ecclesiastical, see 2 Burn, Eccl. Law, 39.

PEDAGIUM (Lat. pes, foot). Money
paid for passing by foot or horse through any
forest or country. Pupilla oculi, p. 9, c. 7;
Cassan de. Coutum. Burgund. p. 118; Rot.
Vasc. 22 Edw. III. m. 34.

PEDAULUS (Lat. pes, foot). In Civil
Law. A judge who sat at the foot of the
tribunal, ¢. e. on the lowest seats, ready to
try matters of little moment at command of
preetor.  Calvinus, Lex.; Vieat. Voc. Jur.

PEDIGREE. A succession of degrees
from the origin: it is the state of the family
as far as regards the relationship of the dif-
ferent members, their births, marriages, and
deaths. This term is applied to persons or
tamilies who trace their origin or descent.

On account of the difficulty of proving in
the ordinary manner, by living witnesses,
facts which oceurred in remote times, hearsay
evidence has been admitted to prove a pedi-
gree. See DeEcraration; Hearsay.

PEDIS POSITIO (Lat. a planting or
placing of the foot). A term used to denote
an actual corporal possession. Possessio est
quast pedis positio: possession is as it were a
planting of the foot. 8 Co.42; 8 Johns. per
Kent, C. J.; 5 Penn. 803; 2 N. & McC. 343.
See Pepis Posskssio.

PEDIS POSSESSIO (Lat.). A foot-
hold; an actual possession. To constitute ad-
verse possession, there mustbe pedis possessto,
or a substantial inclosure. 2 Bouvier, Inst.
n. 2193; 2 N. & M°C. 343.

PEDLARS. Persons who travel about
the country with merchandise for the purpose
of selling it.

Persons, except those peddling newspapers,
Bibles, or religious tracts, who sell, or offer
to sell, at retail, goods, wares, or other com-
modities, travelling from place to place, in
the street, or through different parts of the
country. Act of Congr. July 1, 1862.

They are obliged, under the laws of per-
haps all the states, and of the United States,
to take out licenses, and to conform to the
regulations which those laws establish.

It the provisions of a state license and tax
act are designed by the legislature to diserim-
inate against non-resident merchants, and
against goods sold from other states, in favor
of resident merchants, and goods held in the
state for sale, and if such discrimination be
the practical effect of the law, it is unconsti-
tutional, null and void. But the payment of
taxes in the same state of a merchant does
not of itself entitle him to sell his goods in all
other states free of taxation. Each state may
determine its own policy as to the levying of
license taxes, and its laws are valid so long
as they do not discriminate against citizens of

other states; 12 Fed. Rep. 538, note; 12
Wall. 430; 8 id. 123; 100 U. S. 134; 102
U. S.123; 83 Gratt. 898. See COMMERCE ;
12 Report. 650

PEERS (lLat. pares). The vassals of a
lord ; the freeholders of a neighborhood, be-
fore whom livery of seisin was to be maude,
and before whom, as the jury of the county,
trials were had. 2 Bla. Com. 316. Trial by
a man’s peers or equals is one of the rights
reserved by Magna Charta. 4 Bla. Com.
349. These vassals were called pares curie,
which title see. 1 Washb. R. P. 23.

The nobility of England, who, though of
different ranks, viz., dukes, marquises, earls,
viscounts, and barons, yet are equal in their
privileges of sitting and voting in the house of
lords : hence they are called peers of the realm.

They are created by writ summoning them
to attend the house of lords by the title in-
tended to be given, or by letters patent di-
rectly conferring the dignity. The former is
the more ancient way ; but the grant by pat-
ent is more certain.” See Sullivan, Lect. 19
a; 1 Woodd. Lect, 37. ’

Peers are tried by other peers in cases of
treason, felony, and misprision of the same.
In cases of treason, felony, and breach of the
peace, they have no privilege from arrest. 1
Sharsw. Bla. Com. 401%, n, 11.

Bishops who sit in parliament are peers;
but the word spiritual 1s generally added; e.
g. ‘“lords temporal and spiritual.”” 1 Sharsw,
Bla. Com. 401%, n. 12,

Peerage may be for life, which does not
make the peer a lord of parliament, i.e. en-
title him to a seat in the house of lords; 1
Sharsw. Bla. Com. 401%, n. 10. A peerage
is not transferable, except with consent of
parliament; Id. A peerage is lost by at
tainder; 1 Bla. Com. 412%,

PEINE FORTE ET DURE (L. Fr.).
In English Law. A punishment formerly
inflicted in England on a person who, being
arraigned of felony, refused to plead and put
himself on his trial, and stubboruly stood
mute. He was to be laid down, naked, on
his back, on the ground, his feet and head and
loins covered, his arms and legs drawn apart
by cords, and as much weight of iron or
stone as he could bear placed on his chest. He
was to have the next day three morsels of
barley bread, without drink ; the next, three
draughts, as much each time as he could
drink, of the ncarest stagnant water to the
prison, without bread ; and such was to be his
diet on alternate days, till he died. This
punishment was vulgarly called pressing to
death ; 2 Reeve, Hist. Eng. Law, 134; 4
Bla. Com. 824; Cowel; Britton, c. 4.
fol. 11%.  This punishment was introduced
between 31 Edw. III. and 8 Hen. IV; 4
Bla. Com. 324; Year B. 8 Hen. IV. 1.
Standing mute 1s now, by statute, in Eng-
land, equivalent to a confession or verdict of
guilty ; 12 Geo. III. c. 20. See MUTE.

The only instance in which this punish-
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ment has ever been inflicted in this country is ‘
that of Giles Cory, of Salem, who refused to

lead when arraigned as a witch; Washb.
Jud, Hist. 142; 1 Chandl. Cr. Tr. 122.

PELT WOOL. The wool pulled off the
skin or pelt of a dead ram.

PENAL ACTION. Anun action for re-
covery of statute penalty. 3 Steph. Com.
535. See Hawk. PL. Cr. Informatio. 1t is
distinguished from a popular or gui tam ac-
tion, in which the action is brought by the in-
former, to whom part of the penalty goes. A
penal action or information is brought by an
officer, and the penalty goes to the king; 1
Chitty, Gen. Pr. 25, note; 2 Archb. Pr.
188.

PENAL BILL. The old name for a bond
with condition by which a person is bound to
pay a certain sum of money or do a certain
act, or, in default thereof, pay a certain sum
of money by way of penalty. Jacob, Law
Dict. Bill.

PENAL STATUTES. Those which in-
flict a penalty for the violation of some of
their provisions.

It is a rule of law that such statutes must
be construed strictly ; 1 Bla. Com. 88; Es-
pinasse, Pen. Actions, 1; Boscawen, Conv.;
Cro. Jac. 415; 1 Comyns, Dig. 444; 5 id.
360; 1 Kent, 467. They cannot, therefore,
be extended by their spirit or equity to other
offences than those clearly described and pro-
vided for; 1 Pulne, 82 ; 6 Cra. 171.. .

PENALTY. A clause in an agreement,
by which the obligor agrees to pay a certain
sum of money it he shall fail to fulfil the
contract contained in another clduse of the
same agreement.

A penal obligation differs from an alternative
obligation, for this is but one in its essence;
while a penalty always includes two distinct en-
gagements, and when the first is fulfilled the
second is void. When a breach has taken place,
the obligor has his option to require the fultil-
ment of the first obligation, or the payment of
the penalty, in those cases which caunot be re-
lieved in equity, when the penalty is considered
as liquidated damages. Dalloz, Dict. Obligation
avee Clause penale.

A distinciion is made in courts of equity be-
tween penalties and forfeitures. In cases of for-
feiture for the breach of any covenant other than
a covenant to pay rent, relief will not be granted
in equity, unless upon the ground of accident,
fraud, mistake, or surprise, when the breach is
capable of compensation ; Eden, Inj. 22 ; 3 Ves.
ggf"' 16 id. 403; 18 4d. 58 ; 4 Bouvier, Inst. n.

2.

For the distinction between a penalty and
liguidated damages, see LIQUIDATED DAMAGES.

The penalty remains unaffected although the
condition may have been partially performed :
as, in a case where the penalty was one thousand
dollars, and the condition was to pay an annuity
of one hundred dollars, which had been paid for
ten years, the penalty was still valid ; 5 Vt. 355,

The punishment inflicted by a law for its
violation. The term is mostly applied to a
pecuniary punishment. See 6 Pet. 404; 7
Wheat. 18 10 id. 246; 1 Wash. C. C. 1;

2 id. 323; 1 Paine, 661; 1 Gall. 26; 2 id.

515; 1 Mas. 243; 7 Johns. 72; 1 Pick. 451;
4 Mass. 433 15 1d. 488; 8 Comyns, Dig.
846; 16 Viner, Abr. 301; 1 Vern. 83, n.;
1 Saund. 58, n.; 1 Swanst. 318.

PENANCE. In Ecclesiastical Law.
An ecclesiastical punishment inflicted by an
ecclesiastical court for some spiritual offence.
Ayliffe, Parerg. 420.

PENCIL. An instrument made of plum-
bago, red chalk, or other suitable substance,
for writing without ink.

It has been holden that a will written with
a pencil could not on this account be annulled.
L Phill. Ecel. 13 214d. 173, See WiLL.

PENDENTE LITE (Lat.). Pending the
continuance of an action ; while litigation con-
tinues.

An administrator is appointed pendente
lite, when a will 1s contested. 2 Bouvier,
Inst. n. 1557. See ADMINISTRATOR; las
PENDENS.

PENDENTES (Lat.). In Civil Law.
The fruits of the earth not yet separated from
the ground ; the {ruits hanging by the roots.
Erskine, Inst. b. 2, lit. 2, s. 4.

PENETRATION. The act of inserting
the penis into the female organs of generation,
9C. & P.118. See 5 C. & P. 321; 8 id.
614; 9 id. 81. It was once held that in
order to commit the crime of rape it is re-
quisite that the penetration should be such as
to rupture the hymen; 5 C. & P. 321. But
this case has since been expressly overruled ;
2 Mood. Cr. Cas. 90; 9 C. & P. 752.

This has been denied to be sufficient to
constitute a rupe without emission. The
statute 9 Geo. IV. c. 81, § 18, enacts that the
carnal knowledge shull be deemed complete
upon proof of penetration only. Statutes to
the same effect have been passed in some of
the United States; but these statutes have
been thought to be merely declaratory of the
common law; 3 Greenl. Ev. § 210. See,
on this subject, 1 Hale, PL. Cr. 628; 1 Kast,
PL Cr. 437; 1Chitty, Med. Jur. 386-395; 1
Russ. Cr. Law, 860; RAPE.

PENITENTIARY. A prison for the
punishment of convicts.

There are two systems of penitentiaries in the
United States, each of which is claimed to be the
best by its partisans,—the Pennsylvania system
and the New York system. By the former, con-
victs are lodged in separate, well-lighted, and
well-ventilated cells, where they are required to
work daring stated hours. During the whole
time of their confinement they are never per-
mitted to see or speak with each other. Their
usual employments are shoemaking, weaving,
winding yarn, picking wool, and such like busi-
ness. The only punishments to which convicts
are subject are the privation of food for short
periods, and confinement without labor in dark
but well-aired. cells: this discipline has been
found sufficient to keep perfect order; the whip
and all other corporeal punishments are prohib-
ited. The advantages of the plan are numerous.
Men cannot long remain in solitude without
labor; conviets, when deprived of it, ask it as a
favor, and, in order to retain it, use gencrally,
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their best exertions to do their work well ; being
entirely secluded, they are of course unknown
to their fellow-prisoners, and can form no com-
bination to escape while in prison, or associations
to prey upon society when they are out; being
treated with kindness, and afiorded books for
their instruection and amusement, they become
satisfled that society does not make war upon
them, and more disposed to return to it, which
they are not prevented from doing by the expo-
sure of their fellow-prisoners when in a strange
place ; the labor of the convicts tends greatly to
defray the expenses of the prison. The disad-
vantages which were anticipated have been found
to be groundless. Among these were that the
prisoners would be unhealthy; experience has
proved the contrary : that they would become in-
sane ; this has also been found to be otherwise :
that solitude is incompatible with the perform-
ance of business: that obedience to the disci-
pline of the prison could not be enforced. These,
and all other objections to this system, are by its
{riends believed to be without force.

The New York system, adopted at Auburn,
which was probably copied from the penitentiary
at Ghent, in the Netherlands, called La Maison
de Force, is founded on the system of isolation
and separation, as well as that of Pennsylvania,
but with this difference, that in the former the
prisoners are confined to their separate cells dur-
ing the night only ; during the working-hours in
the daytime they labor together in workshops ap-
propriated to their use. They eat their meals to-
gether, but in such a manner as not to be able
to speak with each other. Silence is also im-
posed upon them at their labor. They perform
the labor of carpenters, blacksmiths, weavers,
shoemakers, tailors, coopers, gardeners, wood-
sawyers, etc. The discipline of the prison is en-
forced by stripes, inflicted by the assistant keep-
ers, on the backs of the prisoners; though this
punishment is rarely exercised. The advantages
of this plan are that the convicts are in solitary
confinement during the night ; that their labor,
by being joint, is more productive; that, inas-
much as a clergyman is employed to preach to
the prisoners, the system affords an opportunity
for mental and moral improvements. Among
the objections made to it are that the prisoners
have opportunities of communicating with each
otherand of forming plans of escape, and, when
they are out of prison, of associating together in
consequence of their previous acquaintance, to
the detriment of those who wish to return to
virtue, and to the danger of the public; that the
discipline is degrading, and that it engenders
bitter resentment in the mind of the convict.

See, generally, on the subject of penitentiaries,
Report of the Commissioners (Messrs. King,

Shaler, and Wharton) on the Penal Code of

Pennsylvania ; De Beaumont and De Tocqueville,
on the Penitentiary System of the United States;
Mease on the Penitentiary System of Pennsyl-
vania; Carey on ditto; Reports of the Boston
Prison Discipline Society ; Livingston’s excellent
Introductory Report to the Code of Reform and
Prison Discipline, prepared for the state of Lou-
isiana; Encyel. Americ. Prison Discipline ; De
PEtat actuel des Prisons en France, par L. M.
Moreau Christophe ; Dalloz, Dict. Peine, § 1, n.
3, and Supplem. Prisons et Bagnes.

PENNSYLVANIA. One of the thirteen
original states o the United States of Amer-
ica.

It received its mame from a royal charter
granted March 4, 1681, by Charles II. to William
Penn. By that charter, Penn was constituted
the proprietary and governor of the province,

and vested with power to enact laws, with the
consent of the freemen, to execute said laws, to
appoint judges and other officers, incorporate
towns, establish ports, levy customs, import and
export goods, sell lands creating a tenure, levy
troops, make war, and exercise other attributes
of sovereign power. Appeals in judicial matters
lay to the crown, and all laws were liable to be
avoided by the crown.

The first frame of government was adopted
and promulgated on April 25,1682. The govern-
ment was to be by the governor and freemen in
a provincial council and general assembly. Both
of the latter were chosen annually by the people.
All laws were to originate with the council. A
governor, judges, and other officers were to be
appointed, during good behavior, by the governor
from a double list presented by the council or
assembly.

On April 2, 1683, a new frame was adopted,
reducing the numbers both of the council and
assembly. In 1693 the proprietary was deprived
of his government and the province placed under
the governmentof New York. But in 1694 Penn
was duly reinstated.

A new frame of government adopted on October
26, 1696, made some material alterations in the
existing order of things. The power of origi-
nating laws was thereby first conferred on the
assembly.

The charter of privileges granted by the pro-
prietary and accepted by the assembly on Octo-
ber 28, 1701, confirming the foregoing provisions
and making numerous others, contitued the
supreme law of the province during the residue
of the proprietary government.

In 1776, after the declaration of Ameriean in-
dependence, a constitution was formed adapted
to the altered circumstances of the country,
which continued in foree until 1790, when a new
one was substituted. This was amended in 1838
by the introduction of some very radical changes.
Other amendments were made in 1850, in 1857,
and in 1864. In 1874 a new constitution was
adopted, which remains still in force.

The form of government established is repub-
lcan. Legislative, executive, and judicial pow-
ers are committed to three distinct departments,
ueither of which can exercise the powers of any
other department.

The legislative power is vested in a general as-
sembly, consisting of a senate and house of rep-
resentatives, who sit in regular session every two
years, beginning the first Tuesday of January,
and at such other times as they are convened by
the governor.

The supreme executive power is vestcd in a
governor.

All judicial power is vested in a supreme court,
in courts of oyer and terminer and general jail
delivery, in courts of common pleas, orphans”
courts, courts of quarter sessions of the peace,
magistrate’s courts, and in such other courts as
the legislature may from time to time establish.

The members of the senate and house of rep-
resentatives, the governor, and all judicial offi-
cers, are elected by the people, and hold their
offices during limited pericds. All elections by
the citizens are made by ballot. Every male
citizen twenty-one years of age, who shall have
been s citizen of the United States at least one
month, and who shall have resided in the state
one year, and in the election district where he
offers to vote two months immediately preceding
the election, and who shall have within two years
paid a state or county tax assessed at least two
months, and paid at least one month, before the
election, is entitled to the rights of an elector;
and a citizen of the United States, who had pre-
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viously been a qualified voter, or native born
citizen, of the state, and removed therefrom and
returned, is entitled to vote after a new residence
within the state for six months, if he has resided
in the election district and paid taxes as afore-
said. Citizens of the United States, between the
ages of twenty-one and twenty-two, are entitled
to vote without the payment of taxes, subject to
the restrictions respecting residence already men-
tioned. For the purpose of voting, no person is
deemed to have gained or lost a residence by
reason of military or naval service, nor while a
dtudent in any institution of learning, nor while
confined in any prison or other institution main-
tained at the puble expense. Qualified electors
in actual military service of the United States or
of the state, under a requisition from the presi-
dent of the United States, or under authority of
the commonwealth, are also entitled to vote,
under regulations prescribed by law, without
being present at their usual place of election.

The general election is held on the Tuesday
next following the first Monday of November in
every year, but this date is liable to be changed
by legislative enactment. Elections for munici-
pal, ward, borough, and township officers for
regular terms of service are held on the third
Tuesday of February. All laws regarding elec-
tions are uniform throughout the state. Elec-
tion districts are formed and divided as necessity
may arise by the courts of quarter sessions of
the respective countics.

Bribery on the part of a candidate is punished
by incapacity to hold offices of trust or profit
and on the part of all concerned by a depriva-
tion of the right of suffrage for a limited time.

Election officers are elected annually by the
citizens of each district. No person is eligible
who is in the service of the United States, or in
that of the state, or any county thercof, except
certain subordinate officers. Overseers of elec-
tions for each district may be appointed by the
court of common pleas. All contested elec-
tions of public officers are tried by the courts of
law.

The members of the general assembly are
chosen every second year, and whenever a va-
cancy occurs in either house the presiding officer
thereof issues his writ to fill such vacancy for
the residue of the terms. No person is compe-
tent to serve who has been convicted of an infa-
mous crime, or who is in the service of the
United States, or of the commonwealth. Mem-
bers of the senate must be at least twenty-five
years old, and representatives twenty-one. They
must have been citizens and inhabitants of the
state four years, and inhabitants of their respec-
tive districts one year next before their election
(unless absent on public business of the United
States or of the state), and must reside in their
respective districts during continuance in office.
They are paid a fixed salary which can neither
be increased nor diminished during their term of
office.

The members of the house of representatives
are apportioned and distributed every tenth year
among the various counties throughout the state
in proportion to the population, on a ratio ob-
tained by dividing the total population of the
state by two hundred. Every county is entitled
to at least one representative, and every city con-
taining one ratio or more, is entitled to elect sepa-
rately its representatives.

Every city entitled to more than four represen-
tatives, or county containing over one hundred
thousand inhabitants, is divided into districts
which elect representatives according to their
population, but no district is entitled to elect
more than four representatives.

Vou. 1I.—26

The term of office of a member of the house
of representatives is two years.

The state is divided into fifty senatorial dis-
tricts equal in population, each of which is en-
titled to elect one senator. Each county con-
taining one or more senatorial ratios of population
(such ratios to be estimated by dividing the
total population of the state by fifty) is entitled
to one senator for ¢ach ratio, and to an addi-
tional senator for a surplus of population ex-
ceeding three-fifths of a ratio. Nocounty, how-
ever, forms a separate district unless it contains
four-fifths of a ratio, except where adjoining
counties are entitled to one or more senators,
when such county is entitled to a senator on ex-
cceding one-half a ratio. No county is divided
unless entitled to two or more senators. No
ward, borough, or township is divided in’ the
formation of districts, nor is any city or county
entitled to more than one-sixth of the total
number of senators. The term of office of sena-
tors is four years.

The powers and privileges of the legislature do
not differ materially from those which belong to
thelegislatures of the other states of the United
States. The constitution imposes numerous re-
strictions upon the general power to legislate,
notably prohibiting special legislation in many
instances and putting bounds to the power of
appropriating the public moneys to charitable ob-
jects.  All laws relating to taxation and courts
of justice are general and uniform in their oper-
ation throughout the state. Restrictions are laid
upon the right of the state or of any munici-
pality therein to contract debts. Most of the
essential provisions of Magna Charta are em-
bodied in the Declaration of Rights.

The supreme executive power of the state is
vested in a governor, who is chosen by the elec-
tors qualified to elect members of the legislature.
His term of office is four years from the third
Tuesday of January next ensuing his election,
and he is incapable of re-election to ofiice for the
next succeeding termm. He must be at least
thirty years of age; and he must have been a
citizen and an inhabitant of the state seven
years next before his election, unless he shall
have been absent on the public business of the
United States or of the state. No member of
congress or person holding any office under the
United States or of the state can exercise the
office of governor.

The governor is ex officio commander-in-chief
of the army and navy of the commonwealth, and
of the militia, except when they are ealled into
the actual service of the United States. Itis
his duty to see that the laws of the common-
wealth are executed. With the advice and con-
sent of two thirds of the senate he appoints a
secretary of the commonwealth and an attorney
general during pleasure, and a superintendent of
public instruction for four years. If vacancies
in these offices occur during a recess of the
senate, he may grant commissions to fill them to
expire at the close of the next session. In cases
of vacaneies in the offices of auditor general,
state treasurer, secretary of internal affairs,
superintendent of public instruction, in a judi-
cial office, or any other elective office he may be
authorized to fill, he has power to fill the
vacancy (the consent of the senate being neces-
sary if in session) until the next general election,
unless the vacancy occurs within three months
before such election, in which case his nominee
remains in office until the second succeeding
general election.  All commissions must be i
the name and by authority of the commonwealth,
and be sealed with the state seal and signed by
the governor. The governor has also power to
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remit fines and forfeitures, and grant reprieves,
commutations of seuntence, and pardons, on
recommendation of three or more of a board of
pardons consisting of the lieutenant-governor,
secretary of the commonwealth, attorney-gene-
ral, and secretary of internal affairs. He may
convene the legislature on extraordinary occa-
sions, or the senate for the transaction of execu-
tive business, and in case of disagreement
between the two houses with respect to the time
of adjournment, he may adjourn them to such
time as he may think proper, not more remote
than four months. He may require from the
various heads of executive departments informa-
tion as regards the duties of their respective of-
fices, and it is made his duty to communicate to
the legislature from time to time information of
the state of the commonwealth, and recommend
to their consideration such measures as he may
deem expediént. He has a veto power over
every bill passed by the legislature; but if,
notwithstanding his objection, two-thirds of both
houses agree to the bill after reconsideration, it
becomes a law.

In case of the death or resignation of the gov-
ernor, his removal from ofiice, or other disability,
the office devolves upon the lieutenant-governor,
and in case of a vacancy in that ofiice, on the
president pro tem. of the scnate.

Contested elections for governor or licutenant-
governor are decided by a committee from both
houses of the assembly. The chief justice pre-
sides. In such cases the next preceding officers
continue in office until their successors are duly
qualified.

The other officers in theexecutive department
consist of the lieutenant-governor, a secretary of
internal affairs, each elected for four years,
secretary of the commonwealth, attorney-gene-
ral and superintendent of public instruction ap-
pointed as above stated, auditor-general elected
for three years, and state treasurer elected for
two years. No persons elected to the last two
offices may hold the same office for two consecu-
tive terms. The governor and all civil officers
are liable to impeachment by the house of re-
presentatives. The senate have the exclusive
right to try all impeachments. No person can
be convicted without the concurrence of two-
thirds of that body, nor can the judgment ex-
tend beyond removal from office and incapacity
to hold offices of trust or profit under the state.

All appointed officers except judges and the
superintendent of public instruction may be
removed by the power who appointed them, and
all officers elected by the people, except gover-
nor, lieutenant-governor, members of the assem-
bly, and judges of the courts, may be removed
by the governor on reasonable cause on address
of two-thirds of the senate.

The supreme court is the highest judicial tri-
bunal of the state. It is composed of seven
judges clected by the qualified electors of the
state at large. They hold their offices for the
term of twenty-one years if they so long behave
themselves well, but are not again eligible.
They must during their term of office reside within
the commonwealth. The jurisdiction of the court
extends over the state, and the judges are, ex-
officio, justices of oyer and ferminer and general
jail delivery in the several counties. The court
is principally a court of errors and appeals, and
its writs run to all other courts in the state. It
has original jurisdiction only in cases of injunc-
tion where a party corporation is defendant, of
habeas corpus, of mandamus to courts of infe-
rior jurisdiction, and of quo warranto to officers
whose jurisdiction extends over the whole state.
Tn all cases of felonious homicide, and in such

other criminal cases as are provided by law, the
accused is entitled of right to remove the pro-
ceedings to this court for review. It holds its
sessions once in each year at least, in Philadel-
phia, Pittsburg, and Harrisburg, for the adjudi-
cation of writs of error, appeals, etc. ete., and
certiorari.

For the courts of common pleas, the state is
divided into forty-four districts; these districts
are subject to change by the legislature, but no
more than four counties can at any time be in-
cluded in one judicial district. Most civil issues
are tried by the courts of common pleas, bus
their decisions are reviewable by the supreme
court. All judges of these and every other
court (except those of the supreme court) re-
quired to be learned in the law, are elected by
the qualified electors of the distriet in which
they are to preside, and hold office for ten years
if they so long behave themselves well. They
must reside within their respective districts dur-
ing their terms of office, and are liable on suffi-
cicnt cause to be removed by the governor on
address of two-thirds of each house of the as-
sembly. Every district is entitled to one court
of common pleas, and one president judge
learned in the law, and such additional judges
as the general assembly may provide. In every
county constituting a separate judicial district
such associate judges must be learned in the law.

In Philadelphia there are four, and in Alle-
gheny county two courts of common pleas of
co-ordinate powers, but more may be ercated by
the legislature. In each county the judges of
the courts of common pleas are ex-officio justices
of oyer and tcrminer, quarter sessions of the
peace, and general gaol delivery, and of the
orphans’ court, and within their respective dis-
tricts are justices of the peace as to criminal
matters.

In Philadelphia and Allegheny counties the
judges of the common pleas serve in rotation as
judges of quarter sessions and oyer and terminer.

In counties exceeding in population one hun-
dred and fifty thousand, separate orphans’ courts
may be established, to consist of one or more
judges learned in the law. Only three such
are now cstablished, viz.: in Philadelphia, Alle-
gheny, and Luzerne counties. The orphans’ courts
have general jurisdiction over the settlement of
decedents’ estates, and the accounts of executors,
administrators, and guardians, subject, however,
toan appellate jurisdiction in the supreme court.
Nonew courts can be created to exercise the pow-
ers now vested in the courts of common pleas and
orphans’ courts. All judges are paid by fixed
salaries, and can be called upon only to dis-
charge judicial duties. Aldermen, justices of
the peace, and magistrates are elected in the
various counties for terms of five years. A
register’s office for the probate of wills and
granting letters of administration, and also an
office for recording deeds, are maintained in each
county.

Civil writs issue, generally, from the offices of
the prothonotaries or clerks of the courts in each
county ; and the style of all process is required
to be ‘“ The Commonwealth of Pennsylvania.”

PENNY. The name of an English coin,
of the value of one-twelfth part of a shil-
ling.

While the United States were colonies, each
adopted a monetary system composed of pounds,

shillings, and pence. The penny varied in value
in the different colonies.

PENNYWEIGHT. A troy weight which
t weighs twenty-four grains, or one-twentieth
| part of an ounce. Sce WEIGHTS.
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PENSION. A stated and certain allow-
ance granted by the government to an indi-
vidual, or those who represent him, for valu-
able services performed by him for the coun-
try. The government of the United States
has, by general laws, granted pensions; (1) to
any officer of the army, including regulars,
volunteers,and militia,orany officer in the navy
or marine corps, or any enlisted man however
employed, in the military or naval service of
the United States, whether regularly mustered
or not, disabled by reason of any wound or
injury received, or disease contracted, while
in the service of the United States—and in
the line of duty; (2) any master serving on a
gunboat, or any pilot, engineer, sailor, or other
person not regularly mustered, serving upon
any gunboat or war vessel of the United
States, disabled by any wound or injury re-
ceived so as to be incapacitated for procuring
subsistence by manual labor; (8) any volun-
teer, or person not an enlisted soldier, who
was incapacitated while rendering service in
any engagement under the order of an officer
of the %nited States; (4) any acting assist-
ant, or contract surgeon disabled by any
wound or disease contracted in the line of
duty; (5) any provost-marshal, deputy pro-
vost-marshal, or enrolling officer disabled in
the line of his duty; R. S§4692. Provis-
ion is also made for the payment of pensions
to the survivors of the wars of the revolution,
of 1812, and with Mexico; to the widows
and children of those who served in these
wars ; and also to those who served in the eivil
war and to their widows and children under
specified conditions; R. S. 4692-4791. By
the act of Jan. 25, 1879, ch. 23, it is provided
that all pensions which have been or may
hereafter be granted for a cause which origi-
nated in the service since March 4, 1861, shall
commence from the death or discharge of the
person on whose account the claim has been
granted, if the disability occurred prior to the
discharge, and if the disability occurred after
the discharge, then from the date of actual
disability ; R. S. Supp. p. 468.

PENSIONER. One who is supported by
an allowance at the will of another. It is
more usually applied to him who receives an
annuity or pension from the government.

PEONIA. In Spanish Law. A por-
tion of land which was formerly given to a
simple soldier on the conquest of a country.
It is now a quantity of land of different size
in different provinces. In the Spanish pos-
sessions in America it measured fifty feet front
and one hundred feet deep. 2 White, Reec.
49; 12 Pet. 444, notes.

PEOPLE. A state: as, the people of the
state of New York. A nation in its collective
and political capacity, 4 Term, 783. See 6
Pet. 467.

When the term the people is made use of in
constitutional law or discussions, it is often the
case that those only are intended who have a
share in the government through being clothed

with the elective franchise. Thus, the people
elect delegates to a constitutional convention;
the people choose the officers under the consti-
tution, and so on. For these and similar pur-
poses, the electors, though constituting but a
small minority of the whole body of the com-
munity,nevertheless act for all, and, as being for
the time the representatives of sovereignty, they
are considered and spoken of as the sovereign
people. But in all the enumerations and guar-
anties of rights the whole people are intended,
because the rights of all are equal, and are meant
to be equally protected. Cooley, Const. 267.

The word people occurs in a policy of in-
surance. The insurer insures against ¢‘de-
tainments of all kings, princes, and people.”
He is not by this understood to insure against
any promiscuous or lawless rabble which may
be guilty of attacking or detaining a ship; 2
Marsh. Ins. 508. See Bopy Poritic; Na-
TION.

PER. By. When a writ of entry is sued
out against the alicnee, or descendant of the
original disseisor, it is then said to be brought
in the per, because the writ states that the
tenant had not the entry but by the original
wrong-doer. 3 Bla. Com. 181, See ENTRY,
WgeIT OF.

PER ZBS ET LIBRAM (Lat. cs, brass,
libram, scale). In Civil Law. A sale was
said to be made per es et libram when one
called libripens held a scale (libra), which
the one buying struck with a brazen coin
(ces), and said, ‘I say, by the right of a Ro-
man, this thing is mine,”” and gave the coin
to the vendor, in presence of at least three
witnesses, This kind of sale was used in the
emancipation of a son or slave, and in making
a will.  Calvinus, Lex. Mancipatio; Vicat,
Voce. Jur. Mancipatio.

PER ALLUVIONEM (Lat.). InCivil
Law. By alluvion, or the gradual and im-
perceptible increase arising from deposit by
water. Vocab. Jur. Utr. Alluvio; Angell &
A. Watere. 53-57.

PER ANNULUM ET BACULUM
(Lat.). In Beclesiastical Law. The sym-
bolical investiture of an ecclesiastical dignity
was per annulum et baculum, i. e. by staff
and crosier. 1 Bla. Com. 878, 879; 1 Burn,
Ecel. Law, 209.

PER AVERSIONEM (Lat.). In Civil
Law. By turning away. Applied to a sale
_not by measure or weight, but for a single
price for the whole in gross: e. g. a sale of
all the wine of a vineyard for a certain price.
Vocab. Jur. Utr. Aversio. Some derive the
meaning of the phrase from a turning away
of the risk of a deficiency in the quantity
from the seller to the buyer; others, from
turning away the head, 7. e. negligence in the
sale; others think aversio is for adversio.
Calvinus, Lex.; 2 Kent, 640; 4 id. 517.

PER CAPITA (lat. by the head or polls).
When descendants take as individuals, and
not by right of representation (per stirpes),
they are said to take per capita. For ex-
ample, if a legacy be given to the issue of A
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B, and A B at the time of his death shall
have two children and two grandchildren, his
estate shall be divided into four parts, and
the children and grandchildren shall each have
one of them. 3 Ves. 257; 13 id. 344; 2
Bla. Com. 218; 6 Cush. 158, 162; 2 Jarm.
Wills, Perking’ Notes, 47; 8 Beav. 451; 4
id. 239; 2 Steph. Com. 253; 3 id. 197; 2
Woodd. Leet. 114.

PER AND CUIL  When a writ of entry
is brought against a second alienee or de-
scendant from the disseisor, it is said to be in
the per and cui, because the form of the writ
is that the tenant had not entry but by and
under a prior allienee, to whom the intruder
himself demised it; 8 Bla. Com. 181. Sce
EnTrY, WRIT OF.

PER CURIAM (Lat. by the court): A
phrase which occurs constantly in the reports.
It distinguishes the opinion or decision of the
court from that of a single judge ; Abb. Law
Die. 853. 1t designates, in Pennsylvania,
opinions written by the presiding justice.

PER FORMAM DONI (Lat. by the
form of the gift).  According to the line of
descent prescribed in the conveyance of the
ancestor or donor of estate-tail ; 2 Bla. Com.
113%; 3 Harr. & J. 323; 1 Washb. R. P.
74, 81.

PER FRAUDEM (lLat.). A replication
to a plea where something has been pleaded
which would be a discharge if it had been
honestly pleaded that such a thing has been
obtained by fraud : for example, where, on
debt on a statute, the defendant pleads a prior
action depending, if such action has been
commenced by fraud the pluintiff may reply
per fraudem; 2 Chitty, PL *675.

PER INFORTUNIUM (Lat. by misad-
venture). In Criminal Law. Homicide
per infortunium, or by misadventure, is said
to take place when a man in doing a lawful
act, without any intent to hurt, unfortunately
kills another; Hawk. PL. Cr. b. 1, ¢. 11}
Fost. Cr. Law, 258, 259; Co. 3d Inst. 56.

PER MINAS (Lat. by threats). When
a man is compelled to enter into a contract
by threats or menuces, either for fear of loss
of life or mayhem, he may avoid it after
wards; 1 Bla, Com. 131; Bacon, Abr.
Duress, Murder (A). See Dursss.

PER MY ET PER TOUT (Law Fr. by
the moiety, or half, and by the whole). The
mode in which joint tenants hold the joint
estate, the effect of which, technically con.
sidered, is that for purposes of tenure and
survivorship each is the holder of the whole,
but for purposes of alienation each has only
his own share, which is presumed in law to
be equal ; 1 Washb. R. P. 406 ; 2 Bla. Com.
182.

PER QUOD CONSORTIUM AMISIT
(Lat. by which he lost her company). If a
man’s wife is so badly beaten or ill used that
thereby he loses her company and assistance
for any time, he has a separate remedy by an

action of trespass (in the nature of an action
on the case) per quod consortium amisit, in
which he shall recover satisfaction in dam-
ages; 3 Bla. Com. 140; Cro. Jac. 501, 538 ;
1 Chitty, Gen. Pr. 59.

PER QUOD SERVITIUM ' AMISIT
(Lat. by which he lost her or his service).
Where a servant has been so beaten or in-
jured that his or her services are lost to the
master, the master has an action of trespass
vi et armis, per quod servitium amisit, in
which he must allege and prove the special
damage he has sustained ; § Bla. Com. 142.
This action is commonly brought by the
father for the seduction of his daughter, in
which case very slight evidence of the relation
of master and servant is necessary; but still
some loss of service, or some expense, must
be shown; 5 Fast, 45; 6id. 3913 11 id. 23 ;
T. Raym. 459 ; 2 Term, 4; 5 B. & P. 466;
1 Stark. 287; 2 id. 493; 5 Price, 641; 11
Ga. 603; 15 Barb. 279; 18 id. 212; 8 N.
Y. 191; 11 4d. 343; 14 id. 413 : 20 Penn.
354; 5 Md. 211; 1 Wisc. 209 ; 3 Sneed, 29.

PER STIRPES (Lat. stirps, trunk or
root of a tree or race). By or aceording to
stocks or roots; by right of reprensentation.
Mass. Gen. Stat. 1860, c. 9, § 12; 6 Cush.
158, 162; 2 Bla. Com. 217, 218; 2 Steph.
253; 2 Woodd. Lect. 114, 115; 2 Kent,
425.

PER TOUT ET NON PER MY (Law
Fr. by the whole and not by the moiety).
Where an estate in fee is given to a man and
his_wife, they cannot take the estate by
moieties, but both are seized of the entirety,
per tout et non per my. 2 Bla. Com. 182.
The late married woman’s acts have been held
to abolish estates by entireties; 76 Il 57;
56 N. H.105; 76 N.Y. 262; contra, 57
Ind. 4125 s. c. 36 Am. Rep. 64, and n.;
25 Mich. 850; 56 Penn. 106. Sce 20 Alb.
L. J. 34s.

PER UNIVERSITATEM (Lat. by the
whole). Used of the acquisition of any pro-
perty as a whole, in opposition to an acquisi-
tion by parts: e. g. the acquisition of an
inheritance, or of the separate property of
the son (peculiwm), ete. Calvinus, Lex.
Universitas.

PERAMBULATIONE FACIENDA,
WRIT DE. In English Law. The name
of a writ which is sued by consent of both
parties when they are in doubt as to the
bounds of their respective estates: it is di-
rected to the sheriff .to make perambulation,
and to set the bounds and limits between them
in certainty. Fitzh. N. B. 309.

“ The writ de perambulatione faciendd is
not known to have been adopted in practice
in the United States,’” says Professor Green-
leaf, Ev. § 146, n.; “ but in several of the
states remedies somewhat similar in principle
have been provided by statutes.’’

PERCEPTION (From per and capere).
The taking possession of. = For example, a

:
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PERILS OF THE SEA

lessee or tenant before perception of the
crops, i. e. before harvesting them, has a right
to offset any loss which may happen to them,
against the rent; but after the perception
they are entirely at his risk. Mackeldey,

Civil Law, § 378. Used of money, it means’

the counting out and payment of a debt.
Also used for food due to soldiers. Vicat,
Voc. Jur.

PERCH. The length of sixteen feet and
a half; a pole or rod of that length. Forty
perches in length and four in breadth make
an acre of land.

PERCOLATION. See SUBTERRANEAN
‘W ATERS.

PERDONATIO UTLAGARIZA (Lat.).
In English Law. A pardon for a man who,
for contempt in not yielding obedience to the
process of the king’s courts, is outlawed, and
afterwards, of his own accord, surrenders.

PERDUELLIO (Lat.). In Civil Law.
At first, an honorable enmity to the republic ;
afterwards, a traitorous enmity of a citizen;
consisting in being of a hostile disposition
towards the republic, e. g. treason aiming at
the supreme power, violating the privileges
of a Roman citizen by beating him, ete., at-
tempting any thing against the person of the
emperor, and, in general, any open hostility
to the republic. Sometimes used for the ene-
my or traitor himself. Perduellio was distin-
guished from crimen imminute majestatis, as
being an attempt against the whole republice,
punishable in comitia centuriata, by crucifix-
ion and by infamy after death. Calvinus,
Lex.; Vicat, Voc. Jur.

"PEREGRINI (Lat.). In Civil Law.
Under the denomination of peregrini were
comprehended all who did not enjoy any
capacity of the law, namely, slaves, alien
enemies, and such foreigners as belonged to
nations with which the Romans had not
established relations. Savigny, Dr. Rom.
§ 66.

PEREMPTORIUS (Lat. from perimere,
to destroy). In Civil Law. That which
takes away or destroys forever: hence, ez-
ceptio peremptoria, a plea which is a per-

etual bar. See PEREMTORY. Bracton,

Eb. 4, c. 20; Fleta, lib. 6, c. 36,§ 3; Cal-
vinus, Lex.

PEREMPTORY. Absolute ; positive. A
final determination to act, without hope of
renewing or altering.  Joined to a substan.
tive, this word is frequently used in law : as,
peremptory action ; Fitzh. N. B. 85, 88, 104,
108 ; peremptory nonsuit; id. 5,11; peremp-
tory exception ; Bracton, lib. 4, c. 20 ; peremp-
tory undertaking ; 8 Chitty, Pract. 112, 793 ;
peremptory challenge of jurors ; Inmst. 4. 13.
9: Code, 7. 50. 2; 8. 36. 8; Dig. 5. 1. 70.
73.

PEREMPTORY CHALLENGE. A
challenge without cause given, allowed to
prisoner’s counsel in criminal cases, vp to a
certain number of jurors. 11 Chitty, Stat.

59, 689; 2 Hargr. St. Tr. 808; 4 id. 1;
Fost. Cr. Law, 42; 4 Bla. Com. 353*.

PEREMPTORY DEFENCE. A de-
fence which insists that the plaintiff never
had the right to institute the suit, or that, if
he had, the original right is extinguished or
determined. 4 Bouvier, Inst. n. 4206.

PEREMPTORY EXCEPTION. Any
defence which denies entirely the ground of
action; 1 White, Rec. 283. So of a de-
murrer ; 1 Tex, 364.

PEREMPTORY MANDAMUS. A
mandamus requiring a thing to be done abso-
lutely. It is usually granted after failure to
show satisfactory cause on an alternative man-
damus. No other return will be permitted but
absolute obedience ; 3 Bla. Com. *110; Tapp.
Mand. 400 et seq. See MANDAMUS.

PEREMPTORY PLEBEA. A pleawhich
goes to destroy the right of action itself; a
plea in bar or to the action; 8 Steph. Com.
576 ; 3 Woodd. Lect. 57; 2 Saunders, Pl
& Ev. 645; 3 Bouvier, Inst. n. 2891.

PERFECT. Complete.

This term is applied to obligations in order to
distinguish those which may be enforced by law,
which are called perfect, from those which cannot
be so enforced, which are said to be imperfect.

PERFIDY. The act of one who has en-
gaged his faith to do a thing, and does not do
it, but does the contrary. Wolff, § 390.

PERFORMANCE.  The act of doing
something. The thing done is also called a
performance : as, Paul 1s exonerated from the
obligation of his contract by its performance.

When a contract has been made by parol,
which under the Statute of Frauds and Per.
juries could not be enforced, because it was
not in writing, and the party seeking to avoid
it has received the whole or .a part perform-
ance of such agreement, he cannot afterwards
avoid it; 14 Johns. 155 1 Johns. Ch. 273;
and such part performance will enable the
other party to prove it aliunde; 1 Pet. C. C.
380; 1 Rand. 165; 1 Blackf. 58; 2 Day,
2553 51d. 67; 1 Des. 850; 1 Binn. 218; 1
Johns. Ch. 131, 146: 3.Paige, Ch. 545.

PERIL. The accident by which a thing
is lost. Legons Elém. Dr. Rom. § 911.

In Insurance. .The risk, contingency, or
cause of loss insured against, in a policy of
insurance. See Risk; INSURANCE.

PERILS OF THE SBA. A phrase
contained in bills of lading, and a class of
dangers to goods carried, the effects of which
the carriers do not undertake to insure against
in virtue of their general undertaking.

Bills of lading generally contain an excep-
tion that the carrier shall.not be liable for
¢ perils of the sea.”” What is the precise im-
port of this phrase is not, perhaps, very ex-
actly settled. In a strict sense, the words
perils of the sea denote the natural accidents
peculiar to the sea; but in more than one in-
stance they have been held to extend to events
not attributable to natural causes. For in-
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stance, they have been held to include a cap-
ture by pirates on the high sea, and a case of
Joss by collision of two ships, where no blame
is imputable to the injured ship; Ab. Shipp.
{Jt. 3, ¢. 4, §§ 1-6; Park. Ins. c. 3; Marsh,

ns. b. 1, c. 7, p. 214; 1 Bell, Com. 579; 3
Kent, 299-307; 8 Esp. 67.

The burden of proot is upon the ship-owner
to show that an injury was occasioned by one
of the excepted perils; 28 Am. L. Reg. 310.

It has indeed been said that by perils of
the sea are properly meant no other than in-
evitable perils or accidents upon the sea, and
that by such perils oraceidents common carriers
are prima facie excused, whether there be a
bill of lading containing the ‘expression of
‘¢ peril of the sea’” or not; 1 Conn. 487.

t seems that the phrase perils of the sea,
on the western waters of the United States,
signifies and includes perils of the river; 8
Ala. 176.

If the law be so, then the decisions upon
the meaning of these words become important
in a practical view in all cases of maritime or
water carriage.

It seems that a loss occasioned by leakage
which is caused by rats gnawing a hole in the
bottom of the vessel 1s not, in the English
law, deemed a loss by peril of the sea or by
inevitable casualty; 1 Wils. 281 ; 4 Campb,
203. But if the master had used all reason-
able precautions to prevent such loss, as by hav-
ing a cat on board, it seems agreed it would be
a peril of the sea or inevitable accident ; Abb.
Shipp. pt. 8, ¢. 3, § 9. But sce 3 Kent, 299-
301. In conformity to this rule, the destruc-
tion of goods at sea by rats has, in Pennsyl-
vania, been held a peril of the sea, where
there has been no default in the carrier; 1
Binn. 592. But see 6 Cow. 266; 3 Kent,
248, n. ¢.  On the other hand, the destruc-
tion of a ship’s bottom by worms in the course
of a voyage has, both in America and England,
been deemed not to be a peril of the sea,
upon the ground, it would seem, that it is a
loss by ordinary wear and decay; Park, Ins.
c. 8; 1 Esp. 444; 2 Mass. 429. But see 2
Caines, 85.  See, generally, Act oF Gobp;
FortuiTous EvENT; Marsh. Ins, ch. 7, ch.
12, § 1; Phill. Ins.; Pars. Marit. Law.

PERIPHRASIS. Circumlocution; the
use of other words to express the sense of one.

Some words are go technical to their meaning
that in charging offences in indictments they
must be used or the indictment will not be sus-
tained : for example, an indictment for treason
must contain the word traitorously ; an indict-
ment for burglary, burglariously ; and feloni-
ously must be introduced into every indictment
for felony ; 1 Chitty, Cr.Law, 242 ; Co.3d Inst. 15 ;
Carth. 319; 2 Hale, Pl. Cr. 172,184: 4 Bla.
Com. 807; Hawk. Pl. Cr, b. 2, ¢.25,8.55; 1
East, Pl. Cr. 115 ; Bacon, Abr. Indictment (G1) ;
Comyns, Dig. Indictment (G 6) ; Cro. Car. c. 87

PERISH. To come to an end; to cease
to be; to die.

What has never existed cannot said to have
perished.

When two or more persons die by the rame
accident, as a shipwreck, no presumption arises
that one perished before the other.

PERISHABLE GOODS. Goods which
are lessened in value and become worse by be-
ing kept.

Losses due to the natural decay, deteriora-
tion, and waste of perishable goods in the
hands of a carrier are excusable. Reference
must always be had, however, to the nature
and inherent qualities of the articles in ques-
tion, their unavoidable exposure at the time
and place, and under the general circum-
stances, while in the charge of a carrier of
ordinary prudence, and their condition when
entrusted to him ; Shoul. Bail. 897; 81 Am.
Rep. 567.

PERJURY. In Criminal Law. The
wilful assertion as toa matter ot fact, opinion,
belief, or knowledge, made by a witness in
a judicial proceeding as part of his evidence,
either upon oath or in any form allowed by
law to be substituted for an oath, whether
such evidence is given in open court, or in an
affidavit, or otherwise, such assertion being
known to such witness to be false, and being
intended by him to mislead the court, jury,
or person holding the proceeding. 2 Whart.
Cr. Law, § 1244.

The wiltul giving, under oath, in a judicial
proceeding or course of justice, of false testi-
mony material to the issue or point of in-
quiry. 2 Bish. Cr. Law, § 1015.

T'he iniention must be wilful. The oath
must be taken and the falsehood asserted with
deliberation and a consciousness of the nature
of the statement made; for if it has arisen
in consequence of inadvertency, surprise, or
mistake of the import of the question, there
was no corrupt motive; Hawk. PL Cr. b. 1,
e. 69, s. 2; Cro. Eliz. 492; 2 Show. 165; 4
Meclean, 1133 8 Dev. 1145 7 Dowl. & R.
665; 5B. & C.846; 7C.&P.17; 11 Q.
B. 1028; 1 Rob. Va. 729; 3 Ala. N. 8. 602.
But one who swears wilfully und deliberately
to a matter which he rashly believes, which
is false, and which he had no probable cause
for believing, is guilty of perjury; 6 Binn.
249. See Baldw. 370; 1 Bail. 50; 4 Me-
Lean, 113.

The oath must be false. The party must
believe that what he is swearing is fictitious;
and if, intending to deceive, he asserts that
which may happen to be done without any
knowledge of the fact, he is equally criminal,
and the accidental truth of his evidence will
not excuse him; Co. 3d Inst. 166; Hawk.
Pl Cr.b. 1,¢c 69, 8. 6. Seed Mo. 47; 4
Zabr. 455: 9 Barb. 567; 1C. & K. 519. As,
if a man swears that C D revoked his will in
his presence, if he really had revoked it, but
it was unknown to the witness that he had
done so, it is perjury ; Hetl. 97.

The party must be lawfully sworn.  The
person by whom the oath is administered
must have competent authority to receive it;
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an oath, therefore, taken before a private

person, or before an officer having no juris-
diction, will not amount to perjury. * For
where the court hath no authority to hold plea
of the cause, but it is coram non judice, there
‘perjury cannot be committed;”’ 1 Ind. 232;
1 Johns. 49835 9 Cow. 3035 3 M’Cord, 308;
4id. 1655 3C. & P. 419; 4 Hawks, 1825 1
N. & M’'C. 546; 3 M’Cord, 308; 2 Hayw.
56 ; 8 Pick. 453; 12 Q. B. 1026; Dearsl.
C. C. 251; 2 Russ. Cr. 520 ; Co. 3d Inst. 166.

The proceedings must be judicial ; 5 Mo.
21; 1 Bail. 595; 11 Mete. 406 ; 5 Humphr.
83; 1 Johns. 49 ; Wright, Ohio, 173; R. &
R. 459; 24 Alb. L. J. 312, Proceedings be-
fore those who are in any way intrusted with
the administration of justice, in respect of
any matter regularly before them, are con-
sideved as judicial for this purpose; 2 Russ.
Cr. 518; Hawk. Pl. Cr. b. 1, c. 69, s. 3.
See 9 Pet. 238; 2 Conn. 40; 11 id. 408; 4
M’Cord, 165. Perjury cannot be committed
where the matter is not regularly before the
court; 4 Hawks, 182; 2 Hayw. 56; 38
M’Cord, 308; 8 Pick. 453; 1 N. & M’C.
546; 9 Mo. 824; 18 Barb. 407; 10 Johns.
167; 26 Me. 33; 7 Blackf. 25; 5 B. & Ald.
634; 1C. &P. 258; 9 id. 518.

The assertion must be absolute. If a man,
however, swears that he believes that to be
true which he knows to be false, it will be
perjury; 10 Q. B. 670; 3 Wils. 427; 2 W,
Blackst. 881; 1 Leach, 232; 6 Binn. 249;
Gilbert, Ev. Lofft ed. 662. 1t is immaterial
whether the testimony is given in answer to
a question or voluntarily; 8 Zabr. 49; 12
Mete. 225.  Perjury cannot be assigned up-
on the valuation, under oath, of a jewel or
other thing the value of which consists in
estimation ; Sid. 146; 1 Kebl. 510. Batin
some cases a false statement of opinion may
become perjury; 10 Q. B. 670; 15 Ill. 857;
3 Ala. N. 8. 602; 3 Strobh. 147; 1 Leach,
C. C. 325.

T he oath must be material to the question
depending ; 1 Term, 63; 12 Mass, 274; 3
Murph. 123; 4 Mo. 47; 211l 80; 9 Miss.
149; 6 Penn. 170; 2 Cush. 212. Where the
facts sworn to are wholly foreign from the
purpose and altogether immaterial to the mat-
ter in question, the oath does not amount to a
legal perjury ; 2 Russ. Cr. 521; Co. 8d Inst.
167; 8 Ves. 35; 2 Rolle, 41, 42, 369; 1
Hawk. Pl Cr. b. 1, ¢. 69, s. 8 ; Bacon, Abr.
Perjury (A); 2°N. & M’C. 18; 2 Mo. 158.
But every question in cross-examination which
goes to the credit of a witness, as, whether he
has been before convicted of felony, is ma-
terial; 3 C. & K. 26; 2 Mood. C. C. 263; 1
C. & M. 655. And sece 1 Ld. Raym. 257;
10 Mod. 195; 8 Rich. 4565 9 Mo, 824; 12
Mete. 225. False evidence, whereby, on the
trial of a cause, the judge is induced to ad-
mit other material evidence, even though the
latter evidence is afterwards withdrawn by
counsel, or though it was not legally receiv-
able, is indictable as perjury; 2 Den. C. C.
302; 3 C. & K. 302.

.

It is not within the plan of this work to cite
all the statutes passed by the general govern-
ment or the several states on the subject of
perjury. It is proper, however, here to
transcribe a part of the thirteenth section of
the act of congress of March 3, 1825, which
provides as follows: ‘“If any person in any
case, matter, hearing, or other proceeding,
when an oath or affirmation shall be required
to be taken or administered under or by any
law or laws of the United States, shall, upon the
taking of such oath or affirmation, knowingly
and willingly swear or affirm falsely, every
person so offending shall be decmed guilty of
perjury, and shall, on conviction thereof, be
punished by fine, not exceeding two thousand
dollars, and by imprisonment and confinement
to hard labor, not exceeding five years, ac-
cording to the aggravation of the offence.
And if any person or persons shall knowingly
or willingly procure any such perjury to be
committed, every person so offending shall be
deemed guilty of subornation of perjury, and
shall, on conviction thereof, be punished by
fine, not exceeding two thousand dollars, and
by imprisonment and confinement to hard
labor, not exceeding five years, according to
the aggravation of the offence;” R. S.
5392. See 4 Blackf. 146; 15 N. H. 83; 9
Pet. 238; 2 McLean, 135; 1 Wash. C. C.
84; 2 Mas. 69.

In general, it may be observed that a per-
Jury is committed as well by making a false
affirmation as a false oath.  See, generally,
16 Viner, Abr. 307; Bacon, Abr.; Comyns,
Dig. Justices of the Peace (B 102-106); 4
Bla. Com. 137-139; Co. 3d Inst. 163-168;
Hawk. PL Cr. b. 1, c. 69; Russ. Cr. b. 5, c.
1; Whart. Cr. L.; Bish. Cr. Law; 2 Chitty,
Cr. Law, c. 9; Rosc. Cr. Ev. ; Burn, Just.;
Williams, Just.

PERMANENT TRESPASS. A tres-
pass consisting of trespasses of one and the
same kind, committed on several days, which
are in their nature capable of renewal or con-
tinuation, and are ‘actually renewed or con-
tinued from day to day, so that the particular
injury done on each particular day cannot be
distinguished from what was done on another
day. In declaring for such trespasses, they
may be laid with a continuando ; 3 Bla. Com.
212; Bacon, Abr. Trespass (B 2, 12); 1
Saund. 24, n. 1. See CONTINUANDO ;
Trespass.

PERMISSION. A license to do a thing ;
an authority to do an act which without such
authority would have been unlawful. A per-
mission differs from a law : it is a check upon
the operations of the law.

Ezpress permissions derogate from some-
thing which before was forbidden, and may
operate in favor of one or more persons, or
for the performance of one or more acts, or
for a longer or shorter time.

Implied permissions are those which arise
from the fact that the law has not forbidden
the act to be done.
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PERSON

PERMISSIVE, Allowed; that which
may be done?: us, permissive waste, which
is the permitting real estate to go to waste.
‘When a tenant is bound to repair, he is punish-
able for permissive waste ; 2 Bouvier, Inst.
n. 2400. See WasTe,

PERMIT. A license or warrant to do
something not forbidden by law: as, to land
goods imported into the United States, after
the duties have been paid or secured to be
paid.  Act of Congr. March 2, 1799, s. 489,
cl. 2. See form of such a permit, Gordon,
Dig. App. II. 46.

PERMUTATION. In Civil Law. Ex-
change ; barter.

This contract is formed by the consent- of the
parties ; but delivery is indispensable, for with-
out it it is a mere agreement. Dig. 31. 77. 4
Code, 4. 64. 3.

Permutation differs from sale in this, that in
the former a delivery of the articles sold must
be made, while in the latter it is unnecessary. It
agrees with the contract of sale, however, in the
following particulars : that he to whom the de-
livery is made acquires the right or faculty of
prescribing ; Dig. 41. 3. 4. 17 ; that the contract-
ing parties are bound to guarantee to each other
the title of the things delivered ; Code, 4. 64. 1 ;
and that they are bound to take back the things
delivered when they have latent defects which
they have concealed ; Dig. 21. 1. 63. See Aso&
M. Inst. b. 2,t. 16, c. 1 ; MUTATION ; TRANSFER.

PERNANCY (from Ir. prendre, to tuke).
A taking or receiving.

PERNOR OF PROFITS. He who re-
ceives the profits of lands, ete. A cestui qui
use, who is legally entitled and actually does
receive the profits, is the pernor of profits.

PERPETUAL., That which is to last
without limitation as to time: as, a perpe-
tual statute, which is one without limit as to
time, although not expressed to be so.

PERPETUAL CURACY. The office
of a curate in a parish where there is no
spiritual rector or vicar, but where the curate
is appointed to officiate for the time by the
impropriator. 2 Burn, Eccl. Law, 55.

The church of which the curate is per-
petual. 2 Ves. Sen. 425, 429.  See 2 Steph.
Com. 76 ; 2 Burn, Eccl. Law, 55; 9 Ad. &
E. 556. As to whether such curate may be
removed, see 2 Burn, Eccl. Law, 55.

PERPETUATING TESTIMONY.
The act by which testimony jis reduced to
writing as prescribed by law, so that the same
shall be read in evidence in some suit or legal
proceedings to be thereafter instituted.

The origin of this practice may be traced
to the cannon law, cap. 5, X ut lite non con-
testata, etc. Bockmer, n. 4; 8 Toullier, n. 22.
Statutes exist in most of the states for this
purpose. Equity also furnishes means, to a
limited extent, for the same purpose.

PERPETUITY. Any limitation tending
to take the subject of it out of commerce for
a longer period than a life or lives in being,
and twenty-one years beyond, and, in case of
a posthumous child, a few months more, al-
lowing for the term of gestation., Randell,

Perp. 48. Such a limitation of property as
renders it unalienable beyond the period
allowed by law. Gilbert, Uses, Sugd. ed.
260, n.

Mr. Justice Powell, in Scattergood vs. Edge,
12 Mod. 278, distinguished perpetuities into two
sorts, absolute and qualified ; meaning thereby,
as it is apprehended, a distinction between a
plain, direct, and palpable perpetuity, and the
case where an estate is limited on a contingency,
which might happen within a reasonable com-
pass of time, but where the estate nevertheless,
from the nature of the limitation, might be kept
out of commerce longer than was thought
agreeable to the policy of the common law, But
this distinction would not now lead to a better
understanding or explanation of the subject;
for whether an estate be so limited that it cannot
take effect until a period too much protracted, or
whether on a contingency which may happen
within a moderate compass of time, it equally
falls within the line of perpetuity, and the limi-
tation is therefore void; for it is not sufficient
that an estate may vest within the time allowed,
but the rule requires that it must. Randell,
Perp. 49. Sce Cruise, Dig. tit. 32, ¢.23; 1 Belt,
Suppl. to. Ves. Jr. 406; 2 Ves. 357; 8 Saund.
388; Comyns, Dig. Chancery (¢ G 1); 3 Ch.
Cas. 1; 2 Bouvier, Inst. n. 1890,

PERQUISITES. In its most extensive
sense, perquisites signifies any thing gotten
by industry or purchased with money, differ-
ent from that which descends from a father or
ancestor. Bracton, 1. 2, ¢. 80, n. 3; 1. 4,
c. 22. In a more limited sense, it means
something gained by a place or office beyond
the regular salary or fee.

PERSON. A man considered according
to the rank he holds in society, with all the
right to which the place he holds entitles him,
and the duties which it imposes. 1 Bouvier,
Inst. n. 187.

A corporation, which is an artificial person.
1 Bla. Com. 123; 4 Bingh. 669; Woodd.
Lect. 116; 1 Mod. 164, :

The term, as is seen, is more extensive than
man,—including artificial beings, as corpora-
tions, as well as natural beings. But when the
word ‘‘ persons”’ is spoken of in legislative acts,
natural persons will be intended, unless some-
thing appear in the context to show that it ap-
plies to artificial persons; 2 T11. 178.

Natural persons are divided into males, or
men, and females, or women. Men are capable
of all kinds of engagements and functions, un-
less by reasons applying to particular individu-
als. Women cannot be appointed to any publie
office, nor perform any civil functions, except
those which the law specially declares them ca-
pable of exercising ; La. Civ. Code, art. 23.

They are also sometimes divided into free per-
sons and slaves. Freemen are those who have
preserved their natural liberty, that is to say,
who have the right of doing what is not forbid-
den by the law. A slave is one who is in the
power of a master to whom he belongs. Slaves
are sometimes ranked not with persons, but
things. But sometimes they are considered as
persons : for example, while African slavery ex-
isted in the United States, a negro was in con-
templation of law a person, so 'as to be capable
of committing a riot in conjunction with white
men ; 1 Bay, 358. See Man.

Persons are also divided into citizens and
aliens, when viewed with regard to their politi-
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calrights. When they are considered in relation
to their civil rights, they are living or eivilly
dead, see C1vIL DEATH ; outlaws; and infamous
persons.

Persons are divided into legitimates and bas-
tards, when examined as to their rights by birth.

When viewed in their domestic relations, they
are divided into parents and children ; husbands
and wives; guardians and wards; and masters
and servants.

For the derivation of the word person, as it is
understood in law, sce 1 Toullier, n. 168; 1
Bouvier, Inst. n. 1890, note.

In Criminal Law. The question has
arisen in a number af cases how far a court
may go in compelling « prisoner in a criminal
action to expose his person or a portion of it
as to exhibit his personal peculiarities, e. g.
the length of his toot, or marks on his body,
in order to prove his identity. The better
opinion is that such action is not permissible,
as it in a manner compels the prisoner to tes-
tify against himself. This view is held in
45 How. Pr. 216; 3 Cr. L. Mag. 393 ; and
in 22 Alb. L. J. 144, it is said that on prin-
ciple a prisoner cannot be compelled to say
anything, nor do anything, nor submit to any
act addressed to his actual person, which may
tend to criminate him. But see, contra, 71
N. C. 85; 25 La. An. 523 14 Nev. 79; s.
c. 833 Am. Rep. 540, n.; 74 N, C. 6465 5
Baxt. 619; 5 Jones, 259; 63 Ga. 667. The
subject is treated in 15 Cent. L. J. 2.

PERSONA (Lat). In Civil Law.
Character, in virtue of which certuin rights
belong to a man and certain duties are im-
posed upon him. Thus, one man may unite
many characters ( personce): as, for example,
the characters of father and son, of master
and servant. Mackeldey, Civ. Law, § 117.

In its original signification, a mask; after-
wards, a man in reference to his condition or
character (status). Vicat, Voc. Jur. 1t is used
metaphorically of things, among which are
counted slaves. It is often opposed to res: as,
actio in persornam and actio in rem.

Power and right belonging to a person ina
certain character (pro jure et potestate personce
competente). Vieat, Voe, Jur. Its use is not
confined to the living, but is extended to the
dead and to angels. Id. A statue in a foun-
tain whence water gushes.

PERSONAL. Belonging to the person.

This adjective is frequently employed in con-
nection with substauntives, things, goods, chat-
tels, actions, right, duties, and the like: as, per-
sonal estate, put in opposition to real estate;
personal actions, in contradistinction to real
actions. Personal rights are those which belong
to, the person; personal duties are those which
are to be performed in person.

PERSONAL ACTION. In Practice.

In the Civil Law. Aun action in which
one person (the actor) sues another (the reus)
in respect of some obligation which he is un-
der to the actor either ex contractu or ex de-
licto. 1t will be seen that this includes all
actions against a person, without reference to
the nature of the property involved. In a
limited sense of the word action in the civil
law, it includes only personal action, all

PERSONAL PROPERTY
others being called petitions. See ReaLr
AcTION.
At the Common Law. An action

brought for the recovery of personal pro-
perty, for the enforcement of some contract
or to recover damages for its breach, or for
the recovery of damages for the commission
of an injury to the person or property. Such
arise either upon contracts, as account, as-
sumpsit, covenant, debt, and detinue (see
these words), or for wrongs, injuries, or torts,
as trespass, trespass on the case, replevin,
trover (see these words). Other divisions
of personal actions are made in the various
states ; and in Vermont and Connecticut an
action is in use called the action of book
debt.

PERSONAL CHATTELS. Strictly,
and properly speaking, things movable,
which may be annexed to or attendant on
the person of the owner, and carried about
with him from one part of the world to
another; 2 Bla. Com. 388.

PERSONAL CONTRACT. A con-
tract as to personal property. A covenant
(or contract) personal relates only to matters
personal as distinguished from real, and is
Linding on the covenantor (contractor) dur-
ing his life, and on his personal representa-
tives after his decease, in respect of assets ; 3
Coke, 22 a.

PERSONAL COVENANT. A coven-
ant which binds only the covenantor and his
personal representatives in respect to assets,
and can be taken advantage of only by the
covenantee.

A covenant which must be performed by
the covenantor in person. Fitzh. N. B. 540.

All covenants are either personal or real ; but
some confusion exists in regard to the division
between them. Thus, a covenant may be per-
sonal as regards the covenantor, and real as re-
gards the covenantee; and different definitions
have been given, according to whether the rights
and liabilities of the covenantor or the covenantee
have been in consideration. It is apprehended,
however, that the prevalent modern usage is to
hold a covenant real, if it is rcal,—that is, runs
with the land so as to apply to an assignee,
cither as regards the covenantor or the covenan-
tee. See Platt, Cov. 61; 4 Bla. Com. 304, n.,
305, n.; 3 N. J. 2605 7 Gr_r?.y‘, 83.

PERSONAL LIBERTY. See
LiBrERTY.

PERSONAL PROPERTY. The right
or interest which a man has in things per-
sonal,

The right or interest less than a freehold
which a man has in realty, or any right or
interest which he has in things movable.

Personal property is to be distinguished from
things personal. There may be, for example, a
personal estate in realty, as chattels real; but
the only property which a man can have in things
personal must be a personal property. The essen-
tial idea of personal property isthat of property
in a thing movable or separable from the realty,
or of perishability or possibility of brief duration
of interest as compared with the owner’s life in
a thing real, without any action on the part of
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PERVISE, PARVISE

the owmner. See 2 Bla. Com. 14 and notes,
884 and notes.

A crop growing in the ground is personal
property so fur as not to be considered an in-
terest in land, under the Statute of Frauds;
11 East, 362; 12 Me. 337; 5 B. & C. 829;
9 id. 561; 10 Ad. & E. 753.

It is a general principle of American law
that stock held in corporations is to be con-
sidered as personal property; Walker, Am.
Law, 211; 4 Dane, Abr. 670; Sullivan, Land
Tit. 71; 1 Hill. R. P. 18; though it was held
that such stock was real estate; 2 Conn. 567
but the rule was then changed by the legisla-
tare.

Title to personal property is acquired—
Jirst, by original acquisition by occupancy :
as, by capture in war, by finding a lost thing ;
second, by original acquisition by accession
third, by original acquisition by intellectual
labor: as, copyrights and patents for inven-
tions; fourth, by transfer, which is by act of
law, by forfeiture, by judgment, by insolvency,
by intestacy ; fifth, ny transfer by act of the
party, by gift, by sale. See, generally, 16
Viner, Abr. 335; 8 Comyns, Dig. 474, 562;
1 Belt, Suppl. Ves. 49, 121, 160, 198, 255,
368, 369, 399, 412, 478; 2 4d. 10, 40, 129,
290, 291, 341; 1 Vern. 8, 170, 412; 2 Salk.
449; 2 Ves. 59, 176, 261, 271, 836, 683 ; 7
td. 453 ; Wms. Pers. Prop. See Pew; Pro-
PERTY ; REAT PROPERTY.

PERSONAL REPRESENTATIVES.
The exccutors or administrators of the per-
son deceased. 6 Mod. 1555 5 Ves. 402; 1
Madd. 108; 118 Mass, 198.

In wills, these words are sometimes con-
strued to mean nextof kin; 3 Bro. C. C. 224
2 Jarm. Wills, 112; 1 Beav.46; 1 R. & M.
587 ; that is, those who would take the per-
sonal estate under the Statute of Distribu-
tions. They have been held to mean descend-
ants; 19 Beav, 448.

PERSONAL SECURITY. The legal
and uninterrapted enjoyment by a man of his
life, his body, his health, and his reputation.
1 Bouvier, Inst. n. 202.

PERSONAL STATUTE. A lawwhose
principal, direct, and immediate object is to
regulate the condition of persons.

The term is not properly in use in the common
law, although Lord Mansfield, in 2 W. Blackst.
234, applied it to those legislative acts which re-
spect personal transitory contracts, but it is occa-
sionally used in the sense given to it in civil law
and which is adopted as its definition. It is a
law, ordinance, regulation, or custom, the dis-
position of which affects the person and clothes
him with a capacity or incapacity which he does
not change with hig abode. See 2 Kent, 613.

PERSONALTY. That which is mova-
ble; that which is the subject of personal
property and not of a real property.

PERSONATE. In Criminal Law. To
assume the character of another without law-
ful authority, and, in such character, do some-
thing to his prejudice, or to the prejudice of
another, without his will or consent.

The bare fact of personating another for
the purpose of fraud is no more than a cheat
or misdemeanor at common law, and punish-
able as such; 2 East, Pl. Cr. 1010; 2 Russ.
Cr. 479.

By statute punishment is inflicted in the
United States courts for false personating of
any person under the naturalization laws, and
of any person holding a claim or debt against
the government ; R. S. §§ 5424, 5436.  See,
generally, 2 Johns. Cas. 293 ; 16 Viner, Abr.
336 ; Comynus, Dig. Action on the Case for a
Deceit (A 3). .

PERSUADE, PERSUADING. To per-
suade is to induce to act. Persuading is in-
ducing others to act. Inst. 4. 6. 28; Dig. 11.
3. 1.5,

In the act of the legislature which declared
that “‘if any person or persons knowingly and
willingly shall aid or assist any enemies at
open war with this state, etc., by persuading
others to enlist for that purpose, ete., he shall
be adjudged guilty of high treason,”” the word
persuading thus used means to succeed; and
there must be an actual enlistment of the per-
son persuaded in order to bring the defendant
within the intention of the clause; 1 Dall.
39; 4C. & P.369; 9 id. 79; ADMINISTER-
ING. See 2 Ld. Raym. 889. The attempt
to persuade a servant to steal his master’s
goods, or other person to undertake a larceny
or other crime, 15 an indictable misdemeanor,
although the person approached declines the
persuasion ; 1 Bish. Cr. L. § 767.

1’ one counsels another to suicide, and it is
done in his presence, the adviser is as guilty
as the principal. Accordingly, where two
persons, agreeing to commit suicide together,
employ means which take effect in one only,
the survivor is a principal in the murder of
the other; 8 C. & P. 418; 1 Bish. Cr. L. §
652.

PERSUASION. The act of influenc